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BAKI UNIVERSITETININ XOBORLORI
Nel Sosial-siyasi elmlar seriyast 2024

HUQUQ
VK 34

TAK JIX IEHTPAJIN30BAHA EBPOIIEMCKASI MOJEJIb
KOHCTUTYIHUOHHOI'O KOHTPOJIA?

P.P.ACMANJIOB
bakunckuii cocyoapcmeennulii ynusepcumem
rissmailov@yahoo.com

Tpaduyuonnoe socnpusimue e8ponetickoil Mooeiu KOHCHMUMYYUOHHO20 KOHMPOIs
copmuposanocy 60 MHo2oM 0ra200aps umanbsHckomy yuenomy Ilvepo Kanamanopeu,
paszpabomaguiemy 8 cepeduHe NPouLio20 6eKd KIACCUPUKAYUIO KOHCTUMYYUOHHO20 KOH-
MpOJs, OOHUM U3 8ANCHEUUUX IIEMEHNO8 KOMOPOU AN s NPOMUBONOCHABIEHUE YeH-
MPATUZ08AHHOU U OCYSHMPATUZ0BAHHOU MOOeLel KOHCMUMYYUOHHO20 KOHMPOJs. JlanHas
KAaccu@urayusi OCHOBbIBANACL HA KOHCTMUMYYUOHHOM ONbIME 8eCbMA 02PAHUYEHHO20 YUC-
Ja 20cy0apceme, npedycmMompesuux Ha mom nepuood 8 CGOUX NPABOGbIX CUCIEMAX UHCU-
Mym KOHCMUMyYuoHHo2o Koumpoas. 11o npouwiecmsuu HeCKOIbKUX OeCamuiemuti 3607110~
Yusi KOHCMUMYYUOHHO20 KOHMPOJISL 8 IMUX CIMPAHAX, A MAKJICe €20 YCMAHOGIEHUe U PA3-
BUMUE 80 MHO2UX OPY2UX 20CYOApPCmMeax NO360sen uHade G32AHYMb HA HeKOmopble Yc-
mosswuecs: nowsimust. B uacmnocmu, nposepka KOHCMUMYYUOHHOCMU, OCYUIeCMBTISeMas
no obpawjenusm cyoos oowel pucouKyul, NPespamuia MOHONOIUIO KOHCMUMYYUOHHO20
cyoa Ha ocyujecmeienue KOHMpOas 3a KOHCIMUMYYUOHHOCMbIO 8 €20 MOHONOAUIO HA 005~
3amenvHoe Ok COOMBEMCMBYIOWUX CYObEKMO8 NPUSHAHUE HOPMbI HEKOHCTHUIMYYUOHHOU.
Kpome moeo, yenmpanuzosannocmo esponetickoii moodenu ewe bonee ociabisemcs 8 pe-
3ynbmame MoaKo8AHUs cyoamu obwell IpucouKyuy 3aKonos 6 coomeemcmeuu ¢ Koncmu-
myyuetl, KOmopoe no Cymu SGIAEmcs «KMAIbIMY KOHCIMUNMYYUOHHBIM KOHMPOJIEM, NPU3BAH-
HbLM 3anpewams HeKOHCMUMYYUOHHOE coOdepoiicanue Hopmbl, a He ee mexcm. [Iposepka
«OOKOHCMUMYYUOHHBIXY 3AKOHO8 CYoamu oowetl 0pucouKyul, npotooumMdas 8 psaoe Cmpa,
Makdice ceudemebCmeyent 0 Hekomopoul oeyenmpanuzayuu egponetickoti mooenu. Cywe-
cmeyrowas 60 Dpanyuu nPakmura G3aumoomuowenuti medxcoy Kaccayuonnvim cyoom,
Tocydapcmeennvim cosemom u Koncmumyyuonnvim coeemom ceudemenbcmeyen, ymo 6
MOl cmpaHe UMeIomcs Mpu He3ABUCUMBIX BbICULUX CYOEOHBIX Op2aHd, KaxCoblll U3 KOmo-
pbix modcem moakosams Koncmumyyuio camocmosmenvho. Takum obpasom, yenmpaiu-
308AHHOCIb €BPONEUCKOU MOOENU PA3MbIBAEMCSl PAOOM OeYEHMPATUSYIOWUX DTIeMEHMO8,
npeoyCMOMPEHHbIX KAK HA 3AKOHOOAMENbHOM YPOGHE, MAK U 66€0eHHbIX CYOeOHOU NpaK-
MUKOU PA3IUYHBIX KOHCTNUMYYUOHHBIX CYO08.

KiroueBble cj10Ba: €Bponelckas MOEIb KOHCTUTYLIMOHHOTO KOHTPOJIS, LIEHTpa-
JIN30BAHHBIA KOHTPOJIb, MOHONOJSI KOHCTUTYLHMOHHOIO CyAa Ha OCYLIECTBICHHE KOHCTU-
TYOUOHHOI'O KOHTPOJIA, KOHCTI/ITyHI/IOHHO-KOH(bOpMHOe TOJIKOBaHUEC, TOKOHCTUTYIHUOHHBIC
3aKOHBI, Cy/Ie0HOE TOJIKOBAHUE



TpatuLIMOHHOE BOCHPUATUE E€BPOIEHCKOW MOJEIN KOHCTUTYLIHOH-
HOT'O KOHTPOJISI HEOTAEIMMO OT TaKOro €€ KadyecTBa, KaK LEHTpaJu30BaH-
HOCTb, KOTOpasi MIO3BOJISIET HApsiy C APYTUMHU KPUTEPUSMHU pa3iavyaTh ATy
MOJIeJIb OT aMEepUKaHCKOW. Takoe MookeHue Belled CI0XKHUIOCh BO MHO-
rom Onaromaps I'.Kenp3eHy, npusHaBaeMoMy TJIaBHBIM 00pa3oM (axTuye-
CKUM aBTOPOM 3TOM MOJEIN KOHTPOJI, KOTOPbIH B CBOEH IIMPOKO HU3BECT-
Hou noiemuke ¢ K. [IIMUTTOM O rapaHTe KOHCTUTYLIMM OTMEYAJl KPANHIOK
KEJIaTeIbHOCTh LIEHTPAIN3AMU KOHCTUTYLIMOHHOTO KOHTPOJISl B HHTEpecax
aBroputera KoHcTutyuu [18], [19, c. 349], a Taxke UTATBIHCKOMY Y4E€HO-
my-topucty I1.Kamamannpeu, paspaborasmemy B Havane 1950-x rr. kimac-
CH(HKAIMIO KOHCTHUTYIIHOHHOTO KOHTPOJIS,, NMPU3HAHHYIO BIIOCIIEICTBUH
KJlaccuyeckoit [24, c. 98]1, OJIHMM M3 BOKHEUIIUX JIEMEHTOB KOTOPOU SIB-
JieTCsl MPOTUBOIIOCTABIEHUE LIEHTPAIM30BAaHHOW U JELIEHTPaIM30BaHHOM
MoJiesIell KOHCTUTYLIMOHHOI'O KOHTPOJISL.

[Tpu >tom Il.Kamamannapeu, ¢popmMupys CBOIO THO3HMIHMIO, MOT ONU-
paTrbcs Ha KOHCTUTYLMOHHBIM ONBIT BECbMa OIPaHMYEHHOT'O YHCIIA ToCy-
JapCTB, IPEyCMOTPEBIIUX B IIPABOBBIX CHCTEMAax Ha CEPEIMHY MPOLUIOro
BEKa MHCTUTYT KOHCTUTYLMOHHOTO KOHTpojs. OJHAaKo MO NpOLIECTBUU
HECKOJIbKUX JIECATUIETUN 3BOJIONUS KOHCTUTYLIMOHHOI'O KOHTpPOJS B yKa-
3aHHBIX CTPaHAaX, a TAK)XKE €ro YCTAHOBJIEHUE U pPa3BUTHE BO MHOTHUX JPYIHX
rocy/iapcTBax MO3BOJISIET MO-IPYrOMY B3IJIIHYTh HA HEKOTOPBIE YCTOSIBILIM-
€csl MOHATHSI M, BO3MOXKHO, IMOHATH HEOOXOAUMOCTh OOYCIIOBIMBAHUS HX
LIMPOKOTO MCIOIb30BaHHUSI HEKOTOPHIMU OFOBOPKaMH.

B wactHOCTH, anemianus K reorpaduu npyu HaMMEHOBAaHUU Mojeieit
KOHCTUTYLIMOHHOTO KOHTpOJISI UIMEET BeCchMa YCJIOBHBIN XxapakTep. Opranu3a-
111 KOHCTUTYLIMOHHOTO KOHTPOJISL B PsiZie €BPONEHCKUX TI'OCYAApCTB, TAKUX
KaK Fpemzmz (ct. 93.4 Koucruryuun), Upnannus (cr. 34.4 KOHCTI/ITYIII/H/I)3,
Hanus u HOpBerI/I}I4, a taioxe [Berms” (§ 14 ro1. 11 Axra o ¢dopme npasiie-

! Cm.: Ferrer Mac-Gregor E. Panoramica del derecho procesal constitucional y conven-

cional. Madrid, 2017. P. 98.

Cratpa 93.4 Koncturynuu ['perm ycTaHaBIHBAeT, YTO CYABI 00A3aHBI HE MPHUMEHSTH

3aKOH, CofiepkaHne KoToporo nporuBopeunt Koncturyrmu. [30, c. 11].

¥ Cormacro cr. 34.4 Koucruryumy VpnaHiuu, ecii HACTOSIEH CTATheil He MPeIyCMOTPEHO
MHOE, FOPUCAMKIMS BBICOKOTO cyjia pacipocTpaHseTcsl Ha BOIPOC KOHCTHTYIIMOHHOCTH JIF00O0-
TO 3aKOHa, M HU OJIMH TAaKOH BOIPOC HE MOKET OBITh TIOCTaBJIEH B JIFOOOM CyIIe, YUPEIKICHHOM
Ha OCHOBAHUH HACTOSIIIEH MM JIF000M APyroi cTathu Hactosel Korcturymmm, kpome Brico-
KOTo cyza, ANeIUISIMOHHOIO cy/1a win BepxosHoro cyza [36, ¢. 587—588].

* Koncrurynuonnsie foxyMenTsl Jlanun 1 HopBerun He mpeaycMaTpHBAIOT HOPM 00 OCy-
IIECTBJICHUH CyJaMH KOHCTHTYLIMOHHOTO KOHTPOJIS, TEM HE MEHEe OH OCYIIECTBIISIETCS
BO MHOTOM OJiarojiapsi cyieOHOMY HCTOJIKOBAHHIO COOTBETCTBYIOIIMX KOHCTUTYIIMOHHBIX
MOJIOXKEHHH U BKJIay MPAaBOBOM JOKTpHHBL [27, €. 15—16]. —
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HUs), 10 MHOTUM TIapaMeTpaM OJIMkKe K OpraHu3al[ii KOHCTUTYIIHMOHHOTO
koHTpoJia B CIIIA, yem k eBponeiickoid mogenu. B [lopryranun yxe B XIX
B. CYJIbI 3asiBIJIA O CBOEM TIpaBe HE MPUMEHSATh HEKOHCTUTYIIMOHHOE 3aKO-
HomatenscTBO [1, €. 678-679]. Koncrurymus 1911 r. mox BausiHueM Opa-
3mibckoil Koncrurymus 1891 r. moarBepauna 3Tto mpaBo B cT. 63: ecinu B
nelie, MepelaHHoOM Ha pacCMOTPEHHE CyJia, OJIHAa U3 CTOPOH CTaBUT IOJ CO-
MHEHHE JIeHCTBUTEIBHOCTD 3aKOHA, CYJbl MPOBEPSIOT COOTBETCTBUE ITOTO
akta KOHCTHTYIIMH ¥ M3II0KCHHBIM B Hell mpuHnunam [1, ¢. 681].

C npyroii cTOPOHBI, HEKOTOPHIE JATHHOAMEPUKAHCKHUE TOCYIapCTBa
B 3HAUUTENIBHON CTENEeHHU 3aMMCTBOBAJIM 3JIEMEHTHI €BPOIEHCKON Moaenu
[2], [3, c. 334-336], B TO Bpems KaKk Ha a3UaTCKOM KOHTUHEHTE €CTh IPHMe-
PBL, KOTOpBIE MOTYT OBITh CBSI3aHbI KaK ¢ aMEpHUKaHCKOU (Hampumep, Smo-
Hus U CDI/IJII/IHHI/IHI)IB), TaK ¥ eBporeickoi moaensamu (Hanpumep, HOxnas
Kopes® n Mnonesns’). COOTBETCTBEHHO, 0003HAYCHHIE MOJICIICH KaK «aMe-
PUKAHCKash» M «EBPOIEHCKAsH HMEET BeCbMa YCIIOBHBINA XapaKTep.

Opnnako OoJee CyIIECTBEHHO TO, YTO B Pe3yjbTaTe Pa3BUTHUS KOH-
CTUTYIIMOHHOTO KOHTPOJISI B CTpaHaX, OTHOCSIIIMXCS K €BPOMEHUCKONW MOJIe-
7Y, BO3MOXKHO IMOJMETUTh U3MEHEHHE CTEIEHU LIEHTPATU30BAHHOCTU OCY-
HIECTBISIEMOTO KOHTpOJsl. OOIIEen3BECTHO, YTO BAXKHEHIIMM KaueCTBOM
CUCTEM C IIEHTPAIM30BaHHBIM KOHCTUTYIIMOHHBIM KOHTPOJIEM MPU3HAETCS
obecrieueHre HEBO3MOKHOCTH NIPUHSTHS PA3TUYHBIX PEIICHUA O KOHCTUTY-

! - B coorserctaunm ¢ § 14 r1. 11 Axta 0 hOpMe MpaBeHHs €CTH CyJ YCTAHOBHT, 4TO

Kakoe-T100 IMOJIOKEHHE MPOTHBOPEYUT HOPME OCHOBHOTO 3aKOHA WJIM JPYTrOMY BBICIIIE-
My 3aKOHY, 3TO MOJIOXKEHHE HE JTOJDKHO IPUMEHATHCS. To ke caMoe OTHOCHTCS K CiIyda-
sIM, KOTJIa IIPOoIieypa, YCTAHOBIEHHAs 3aKOHOM, OblTa HapyIIeHa B KaKOM-THOO Ba)KHOM
OTHOIIIEHHH TIPU MIPUHATHHU MOJOKeHus. [27, C. 16].

B crarbe 81 Koncrurynuu Snonun onpeneiaeHo, 4to BepXoBHBIN Cy sSBASETCS CyJIOM
BBICIICH MHCTaHINH, TTOJTHOMOYHBIM PEIaTh BOIPOC O KOHCTUTYLMOHHOCTH JF000TO 3a-
KOHA, [IPUKa3a, OpeAMICaHus UK JIPYroro oduiraipaoro akra [37, ¢. 289—310].
Cornacno cratee VIII, pazmena 2 (1) Korcturynun @ununmud 1935 1. B 10pUCAUKINIO
BepxoBHOro cyna TaHHOTO TOCYIapcTBa BXOJAT B YHCIIE IPOYETO BCE JENA, B KOTOPBIX
CTaBUTCS I10]] COMHEHHE KOHCTUTYIHOHHOCTh WJIM JEHCTBUTEIHFHOCTH KaKOTO-THOO 10-
rOBOpa, 3aKOHA, HCTIONHUTEIBHOTO PACTIOPSDKEHUS MK ocTanoBieHus [20, €. 121-156].
B cootserctBuu co cr. 107(1) Koncruryuuu HOxHoit Kopen eciam B cyne paccmaTpu-
BaeTCs BOIPOC O KOHCTUTYLMOHHOCTH 3aKOHA, TO CyJA MOJDKEH 3aTpeOoBaTh pEIIeHHe
KonctutynimonHoro cyna, B COOTBETCTBHH C KOTOPBIM OH NPHUHHUMAET CBOE pemienue [21,
c. 141-167]

Cornacho ct. 24 Korcturynuun Manone3nn, KoHCTUTYITMOHHBIN Cyn 00J1afiaeT TOJTHOMO-
YHEeM paccMaTpUBAaTh Jeja Kak IepBas U MOCIeIHIs MHCTAaHLIUSA U UMEET IIPaBO NPUHHU-
MaTb OKOHYATEIbHbIE PEIIEHHs M0 BOIPOCAM COOTBETCTBUS 3aKOHOB KoHcTuTynuwu, o
CHOpax MEXIY roCyJapCTBEHHBIMH OpPraHaMU O MOJIHOMOYHUSX, YCTaHOBICHHbIX KoHCTH-
TyLHUeH, 0 POCITyCKe MOJMTHUYECKON MapTHH, O pe3ysibTaTax BceoOIMX BHIOOpOB [4, C.
214-229]

N
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IIUOHHOCTH, YTO 00ECIIEYMBAETCS MOHOMOJIMEH KOHCTUTYIIMOHHOTO CyJa Ha
OCYILLECTBJICHHE KOHCTUTYLIHOHHOTO KOHTPOJIS.

B yactHOCcTH, [".Kenb3eH BbICTynas NPOTUB OCYLIECTBIICHUS KOHCTU-
TYLMOHHOTO KOHTPOJIA CyJaMM OOLIeH FOPUCIUKIMU 10 aMEPUKAHCKOMY
o0pasiry. B ocHOBe 3TOTO MOIX01a Nekano yoexknenue, uyro auddysHoit (me-
LEHTPAIU30BaHHOM) MOJIEJIN CBOMCTBEHHA MPaBOBasi HEOIIPEEIEHHOCTh. JTO
CBsI3aHO ¢ TeM, 4To cyasl CIIIA BnpaBe He MPUMEHATH NPU3HAHHBIA HEKOH-
CTUTYLMOHHBIM 3aKOH, HO HE MMEIOT IIOJIHOMOYMI NPU3HATh €ro HeJeHCTBU-
TENBHBIM C 00s3aTeNIbHOM CHIION erga omnes, 1. €. pakTU4eCKd OKOHYATEIb-
HO «yIAJUTb» €ro U3 MPaBOBOIrO MOPsJIKA CTPaHbl. YKa3aHHOE IOJIOKEHHE
BJICYET PUCK, YTO APYTOH CYyJ, IPUMEHSIOIMI TOT K€ 3aKOH B IPYIOM J€Je,
MOXeET JINOO BOOOIIE HE MPOBEPUTH €r0 KOHCTUTYLIMOHHOCTb, JIN0O0, OCylie-
CTBUB KOHTPOJb, NMPH3HATH €r0 COOTBETCTBYIOMIMM KoOHCTHUTYIHMH, Hampu-
Mep, IIyTeM MHOT'0 MCTOJIKOBAHMs, U IPUMEHHUTb €r0 B 3TOM Jienie. Takum 06-
pa3oM, pa3IM4HbIe CyAbl MOTYT IPUNTH K MMPOTHBOPEUYMBBIM BHIBOAAM OTHO-
CUTEJIbHO KOHCTUTYLIMOHHOCTH OJHOT'O U TOT'O K€ 3aKOHA, YTO CO3JaeT BO3-
MOXKHOCTb TIpaBOBO# HeomnpeneneHHoctu [31, €. 268], koTopas MOXKET ObITh
yCTpaHeHa I0CPEJICTBOM «MOHOIOIU3ALUI KOHCTUTYLIMOHHOTO KOHTPOJIS.

VYkazaHHasi MOHOIONMS B ABCTPUHU IOABEPTIach CYIIECTBEHHOMY
peoOpa3oBaHUIO B Pe3ysbTaTe MPOBEJCHHUS KOHCTUTYLIMOHHOH pedopMbl
ot 7 nekadps 1929 r. [5], xoropast, uamenus ct. 140 KoHcTuTyImMH, pacmnpo-
CTpaHWJIa MPaBO Ha OCHapUBaHME KOHCTUTYLMOHHOCTH 3aKOHa Ha Bepxos-
HBI U AJIMUHHUCTPATUBHBIA Cynbl. JIr0oOas cTopoHa cropa, paccMaTpuBae-
MOTO OJHUM U3 3THUX JBYX BBICIIMX CYAOB, MOTJa MOCTaBUTh IEpe] HUM
BOTPOC O KOHCTUTYIIMOHHOCTH 3aKOHA, IPUMEHHUMOTO K KOHKPETHOMY JIeTy,
XOTSl caM KOHCTUTYLMOHHBIM BOIPOC MOT ObITh MOAHAT nepen Koncrtury-
IIMOHHBIM CY/IOM TOJIBKO PEUICHHEM CYyJa, IMOCKOJBKY, ¢ MPOIeCcCyaTbHON
TOYKM 3PEHUs, pelarolUM OblT OOLIECTBEHHBIH HHTEpEC, 3alllMIIaeMbli
CyJdaMH, a HE YacTHhIE MHTEPEChl CTOPOH B COOTBETCTBUHU C OOBEKTHBHOM
HPUPO/IOi IPOLIECCOB HOPMATHBHOTO KOHTpots [38, C. 292].

Takum 00pa3oMm, KOHCTHTYIMOHHas pedopma 1929 r. u3zmenuia
CYIIHOCTb MOHOMOJIMK KOHCTUTYIIMOHHOIO Cy/Aa Ha OCYIIECTBIEHUE KOH-
TPOJISE 32 KOHCTUTYIIHOHHOCTBIO, IIPEBPATHUB €€ 10 CYTH B MOHOMONMUI0 KoH-
CTUTYLIMOHHOTO CyJa Ha 00s3aTelbHOE JJISi COOTBETCTBYIOIIUX CYOBEKTOB
MpHU3HAHUE HOPMBI HEKOHCTHTYIIMOHHOH, ITOCKOJBKY B OIPEISIIEHHOM
CMBICIIE JIBa BBICIIUX cyjAa OOIIel IOPUCIUKIUH, MTOTyYUBIINE TPAaBO BHO-
cuTh B KOHCTUTYIIMOHHBIA CyJl COOTBETCTBYIOIIMN 3aMpoC, MO CMBICIY CT.
140 KonctuTynuu, npexkae 4eM NPHUHSTh PEIIEHUE O €r0 BHECEHUH, JIOTHU-
9YEeCKH JOJDKHBI OBLTH c(hOopMyITHpOBaTh MHEHHE O HECOOTBETCTBUU HOPMBI
KoHctutyiumu, Ha KOTOPOM J1ajiee OCHOBBIBaJach Obl MOCTAHOBKA BOIIPOCA O
KOHCTUTYIIMOHHOCTH.



WupIMH cTTOBaMH, KOHTPOJb, OCYIIECTBISIEMBIN CHEIHAN3HPOBAH-
HbIM KOHCTUTYIIMOHHBIM CYZOM IO OOpalieHusM CYIOoB (cyzaei) oOriei
IOPUCAMKIINH, TI0 CYTH, UMEET IABYXCTYIEHYAThI Xapaktep. Ecimu cynbs,
paccMaTpuBalOIIUil KOHKPETHOE JeJI0, OTKA3bIBACTCS YIOBIETBOPUTH X0/1a-
TAlCTBO CTOPOHBI O HANPaBIECHUU BOMpPOCAa O MPOBEPKE KOHCTUTYIIMOHHO-
cti B KoHCTUTYIMOHHBIN cyll, OH (aKTUYECKU EIMHOJIMYHO PELIaeT 3Ty
npobseMy, BHOCS TaKUM 00pa3oM 3JIEMEHT JACLEHTPAIN3AUN B €BPOIECHi-
CKYIO MOJIEJIb.

Ecin xe XomaraiiCTBO yIOBJIETBOPSIETCS, IBE CTYNEHU KOHCTUTY-
LIMOHHOTO KOHTPOJISL CJIEAYyIoT onHa 3a japyroi. Ilepmasi, mpenBapurenbHas
CTYIICHbB, BXOZSIIAs B chepy IMOJTHOMOYHIA CyIOB OOIIEeH FOPUCIUKIINH, CBO-
JUTCS B UTOTE K OLIEHKE peakiuu Ha 3anpoc Koncturynunonsnoro cyna. Bro-
pasi, neMHUTHBHAS, SBIsiCTCS npeporatuBoli KoHcturymnuonHoro cyna. Tem
HE MeHee OOpalIaloIIUiCS Cyll 00s3aTeIbHO OCYIIECTBISIET MPOBEPKY KOH-
CTHTYIIMOHHOCTH, TTOCKOJIbKY YCIIOBHSIMH JiJIsi oOpareHus B KoHCTUTYInOH-
HBIN CyJ SBJISIOTCS B 3aBUCUMOCTH OT CHCTEMBI KOHTPOJISL, IPUMEHSIEMOTO B
KOHKPETHOW CTpaHe, €r0 COMHEHHSI B KOHCTUTYIIMOHHOCTH MPUMEHSIEMOHN B
Jie7ie HOPMBI WJIH €r0 YOKICHHOCTh B HEKOHCTUTYIITHOHHOCTH TaKOH HOPMBIL.

TakuM 00pa3oM, MOKHO MPEAMOIOKUTH, YTO TIe OB HH CYIIECTBO-
BaJl ATOT IMPOLIECCYaTbHBI MEXaHU3M, BHE 3aBUCUMOCTU OT €ro HauMeHO-
BaHUsA, KOHCTUTYLIMOHHBIN CYy[l, B TOM MEpE, B KAaKOW OH pa3feisier ¢ cya-
MU OOIIeH FOPUCAUKIIUN BO3MOKHOCTb BHIHOCUTH PEUICHHS] O KOHCTUTYIIH-
OHHOCTH, YTPa4yUBaET MOHOIIOJIMIO HA KOHCTUTYIIMOHHBIA KOHTPOJIb, COXPa-
Hsis ee JIMIIb Ha MIPU3HAHUE OCTIapUBaeMOil HOPMBI HEKOHCTUTYIIHOHHOM.

OTMeTHUM, YTO LIEHTPATM30BAHHOCTh €BPONEHCKON Mojenu erie 60-
Jiee «pa3MbIBACTCSA» MO MPUYMHE TOJIKOBAHUS CyJaMH OOIel IOPUCIUKINN
3aKOHOB B COOTBETCTBHH ¢ KOHCTUTYIHMEH, B pe3ysIbTaTe TaK HA3bIBAEMOTO
KOHCTUTYIITHOHHO-KOH(OPMHOTO TOJKOBAHHSI.

«KoH(opmHOE TOJIKOBaHHE» — 3TO BBEIpAXKEHHUE, UCTIOIB3YeMOe KaK
Ha HAIIMOHAJIBHOM, TaK U Ha MEXIYHAPOJIHOM YPOBHSIX JUISI OMUCAHHS Me-
TOJ/a, Ha OCHOBE KOTOPOTO HOpMa MHTEPIPETUPYETCS B CBETE JIPYrUX Ipa-
BUJI TOBEACHUS, MPUHAIEKAIUX JTHO0 BHYTPUTOCYIaPCTBEHHOMY MPaBO-
BOMY TIOPSAKY, INOO HATHAIMOHAILHOMY. B 3TOM CMEBICIIE MOXHO CKa3aTh,
YTO KOH(OPMHOE TOIKOBAaHHUE MOXKET MUMETh KaK BHYTPHUCUCTEMHOE, TaK U
MEXCHCTEMHOE 3HadeHue. B mepBoMm ciydae peub, Kak MpPaBUIIO, UOET O
TOJIKOBAaHWH 3aKOHOB B CBETE€ KOHCTUTYIIMOHHBIX TPeOOBaHUI.

B Hay4HOU HTEepaType TMOHITHE «KOHCTHTYIIHOHHO-KOH(POPMHOE
TOJIKOBaHHE» OOBIYHO ACCOIMUPYETCS] MMEHHO C €BPONEHCKOW MOAEIBIO
KOHCTUTYLIMOHHOT'O KOHTPOJISI, TJIe OHA MOJIy4Msia MIUPOKOE paclpocTpaHe-
Hue [22, ¢. 291-305].

PO)K)IGHI/IG JOKTPHHBI KOHCTI/ITYHHOHHO-KOH(l)OpMHOl"O TOJIKOBaAHUA
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CBSI3aHO C JAEATEIbHOCThI0O DeiepalbHOr0 KOHCTUTYLIMOHHOTO cyna ['epma-
Huu (nanee taxke — OKC ['epManum), KOTOPBIA BIEPBBIC €€ TPUMEHUI B
1953 r., OTMETHUB, YTO MPE3YMIIIHSI KOHCTUTYIITHOHHOCTH 3aKOHa 00s3bIBACT
CyIl IPUMEHSATH Takoe ToikoBaHue [6]. Jlornka KOHCTHTYIIHOHHO-KOH(DOPM-
HOTO TOJKOBAaHHUS COCTOMT B TOM, YTO €CJIM Ha OCHOBE OOIIETIPH3HAHHBIX
METOJIOB TOJKOBAHUSI BO3MOXHO BBIBECTH 00Jiee 4eM OJUH Pe3ysbTaT TOJ-
KOBaHMsI, MPaBOIPUMEHUTENH JOJDKHBI BBIOPATh TOT W3 HUX, KOTOPBIKA CO-
OTBETCTBYET CcMbIcIy OCHOBHOrO 3akoHa. CXOAHBIE IIPABOBBIC IO3ULIUU
BBIPAYKEHBI MHOTHMH KOHCTHTYLIHOHHBIMH CY/IAMH .

Kak mokasplBaeT NpakTHKa Pa3jIM4YHbIX KOHCTUTYLIHOHHBIX CYZOB,
JOKTPHHA KOHCTHUTYIIMOHHO-KOH()OPMHOTO TOJKOBAaHUS OCHOBBIBAETCS Ha
TOM, YTO HEKOHCTUTYLIMOHHOCTb U, COOTBETCTBECHHO, HEACUCTBUTEIBLHOCTD
HOpMBbI — 310 Ultima ratio. [ToaToMy B citydasix COMHEHHI OTHOCHTEIILHO
KOHCTUTYLIMOHHOCTH HOPMBI TOJIKOBaHHE 3aKOHA, COOTBETCTBYMOIEee Kon-
CTUTYLIUH, SBISiETCS OoJiee MPEeaNOYTHTENBHON (HOPMON peakuy KOHCTH-
TYLIMOHHOTO CyAA.

[Tpy 3TOM KOHCTHUTYIIHOHHO-KOH(OPMHOE TOJIKOBAaHHE MOXKET OBITh
00OCHOBAHO MCXOJsl U3 PA3IUYHBIX COOOpaKeHMH. 37eCh yKaXKeM Ha TpHU
B3alMOCBS3aHHBIX aclleKTa: 1) MPUHIUI MAaKCUMaJIbHOTO COXPAaHEHUs HOP-
MBI, NPUCYIIUH JIIOOOMY HEpapXHUECKU CTPYKTYPHUPOBAHHOMY IIPABOBOMY
MOPAJKY; 2) NPE3yMILHMsI O BHYTPEHHEH HENPOTUBOPEUMBOCTH IIPABOBOIO
nopsjka; 3) nposiBieHue cyneOHON CIepKaHHOCTH, OCHOBAaHHOM Ha cyne0-
HoM yBakeHuu (judicial deference) B oTHOIIEHNH 3aKOHOIATEIBHOM BIIACTH.

VIMeHHO cooOpaskeHUsIMH CYAE€OHOM CHEpP)KaHHOCTH U, COOTBET-
CTBEHHO, CTPEMJICHHEM YJEp>KaThb KaK CBOIO INPAKTUKY, TaK U IMPAKTUKY
CyZOB 00IIel IOPUCIUKIMY B PAMKax TPaJULMOHHOTO BOCIIPHUATHS POJIU U
MecTa OpraHOB IPaBOCYAUs, HE 00JIa1al0IUX TPABOTBOPUYECKUMHU (PYHKIIHU-
aMu, 6bu1a ipoukToBaHa nosunus ®KC I'epmanuu o npepenax KOHCTUTY-
LIMOHHO-KOH(OPMHOTO TOJIKOBaHMsI, BbIpakeHHass B 2014 r. Bo-mepsbix,
Cyn oTMeTHI1 BaXXHOCTh MPABUIIBHOTO, JOOPOCOBECTHOTO MPUMEHEHUsI 00-
LIETPU3HAHHBIX METO/IOB TOJIKOBaHHUA 3aKkoHa. Kpome Toro, mpeaensl KOH-
CTUTYLIHOHHO-KOH()OPMHOT'O TOJIKOBAHUS OYEPUYEHBI CEMAaHTHUYECKUMHM I'pa-
HULIAMU TOJKYEMON HOPMBI, €€ OCHOBHBIMHU LIETSIMH, 00bEKTUBHPOBAHHBIMU
HamepeHusiMU 3akoHonatens. [lo mHenuto Cyna, HEcOOIOJeHUE JaHHBIX
MpaBWJI MO3BOJIUT OOOMTH MOJIUTUYECKOE pPELIeHHE, MPUHATOE JIEMOKpaTH-
YeCKH JISTMTHMUPOBAHHBIM 3aKOHOAATEFHBIM OpraHom [9].

KoHCTUTYIIMOHHO-KOH(OPMHOE TOJIKOBAHUE HE SIBJISETCS UCKIIIOYU-
tenbHOM mpeporatuBoii ®KC T'epmanun. MuHble cyapl Takxke 00s3aHBI

'Cm., Harpumep, pemennss Koncrurynmonnoro cyna Menanum Ne 111/1993 ot 27 anpenst
1993 r. [44] wm KoncruryrmonHoro cyaa Utamuu Ne 279/1990 ot 31 mast 1990 r. [45].
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(MMeHHO 00s3aHbI) OCYIIECTBIIATh JaHHBIN BU TOJKOBaHUA. JleJI0 TOM, YTO
conepxanue naparpada 1 cr. 100 OcHOBHOTO 3aK0HA 00SI3BIBACT CY/IBI ITPO-
BEPATh KOHCTUTYLMOHHOCTh 3aKOHOB, IPUMEHSIEMBIX UMM B KOHKPETHBIX
nenax. Opnako PenepaiabHbli KOHCTUTYLHHMOHHBIA CY[, COIVIAaCHO YCTOSIB-
nieicst IpakTUKE, IPU3HAET 3aIPOC CYI0B O IIPOBEPKE KOHCTUTYLIMOHHOCTU
Ha OCHOBE YKa3aHHOW HOpMbI OCHOBHOI'O 3aKOHa TOJbKO B TOM CIydae,
ecny oOpamaromemMycs Cyay, HECMOTPS Ha BCE PasyMHO NpPEANPHUHSTHIC
NENCTBHS, HE yIal0Ch UCTOJIKOBATh OCIIApUBAEMYI0 HOPMY B COOTBETCTBUU
¢ Koncrurynueii [10], [11], [12].

CxonHas cutyanus cioxuiack B Mrtanuu, rae HauMHas cO BTOPOH
110JI0BUHBI 1990-X IT. OIHUM U3 OCHOBaHHUI MPUEMIIEMOCTH KOHCTUTYI[MOH-
HOTO 3ampoca cy/Ja SBJISeTCs] IeMOHCTpAUsl UM MOUCKA KOHCTUTYLIMOHHO-
KOH(OPMHOTO TOJIKOBaHUsI B KOHKpeTHOM Jene [33, ¢. 113].

[To muenuto mpocdeccopa Dpaiildyprckoro yHuBepcureTa M.Mecran-
Ta, B pe3y/bTaTe UCTOJIKOBAHUS HOPMBI 3aKOHA B cOOTBETCTBUU ¢ KoHCTHTY-
1ME 0YEBUHO, YTO TEKCT HOPMBI OCTAeTCs HEM3MEHHBIM, B TO BpEeMs Kak ee
COJIEpKAHNE MM BO3MOXKHBIE MCTOJIKOBAaHUSI YMEHBLIAIOTCA 3a CUET yCTpa-
HEHHsI HEKOHCTUTYIIMOHHOTO TOJIKOBaHUsI. VIHBIMH ClIOBaMH, KOHCTUTYIIHOH-
HO-KOH()OPMHOE TOJKOBAaHHE OTPAaHMUYMBACT COJIEPKAHUE HOPMBI (€€ TOJKO-
BaHWUs), HE OrpaHu4IKBasi HOPMy HOPMBI, T. €. TEKCT HOpMBI [28, C. 36].

KOHCTUTYIIMOHHO-KOH(OPMHOE TOJIKOBAHUE IMOABEPracTCs KPUTHUKE
B CBSI3U C T€M, YTO OHO SIBIISICTCS IO CYTH HE TOJIKOBaHHEM, a MPEACTABISAET
co00H (haKTUYECKUH KOHCTUTYIHOHHBIA KOHTPOJb, CKPBIBAEMBIH MOCPE/-
CTBOM CMEIIEHHS BOIPOCOB COJEP/KAaHUS HOPMBI U €€ COOTBETCTBMSI KOH-
CTUTYLMHU. Borpoc, Ha KOTOpBII 10JKeH ObITh J1TaH OTBET B XOJ€E TOJIKOBa-
HUS — 4YTO O3HAa4aeT HOPMATUBHBIN aKT, — CMEILINBAETCS C BOIIPOCOM, Ha
KOTOpBI OOBIYHO OTBEYAIOT MYTEM MPU3HAHUS WIM HEMPU3HAHUS HEKOH-
CTUTYLIMOHHOCTH OCIIApUBAEMOW HOPMBI — SIBIISIETCS JIM TOJKYEMBIH HOP-
MaTHBHBIH aKT COOTBETCTBYIONIUM KOHCTHTYIHH [29, C. 63].

W3 sToro cienyer, 4To KOHCTUTYLIMOHHO-KOH(OPMHOE TOJIKOBAaHHE
[0 CYTHU SIBJISIETCS «MajbIM» KOHCTUTYLMOHHBIM KOHTPOJIEM, MPU3BAaHHBIM
3alpeiarb HEKOHCTUTYLIMOHHOE COJEpKaHUE HOPMBI, a He ee TekcT. llpu
3TOM YYHUTHIBasl, YTO CyAbl OOIIEH IOPUCAMKIIMM B HEKOTOPBIX CTpaHax,
HampumMmep, Kak ykaszaHo Bbiie, B ['epmanun u Utanuu gaxtuueckn obs3a-
HbI TOJIKOBAaTh 3aKOHBI B COOTBETCTBUU ¢ KOHCTUTYIMEH, yKka3aHHas BbIILE
MOHOIIOJIMS KOHCTUTYLIMOHHBIX CYZIOB Ha TIPU3HAHHUE OCIIAPUBAEMOIl HOPMBI
HEKOHCTUTYIIMOHHON CBOJUTCS K MOHOIOJMHM Ha OTMEHY JEHCTBUS TEKCTa
HOPMBI, a HE €€ COJIEPIKAHMS.

OTOT BBIBOJ KOCBEHHO MOJTBEPKIACTCSI YIOMSHYTHIM BBIIIE pellie-
Huem ®KC I'epmanuu 2014 1., B KOTOPOM OBLIO OTMEYEHO, UYTO CYJIBI 00-
e IpUCIUKINY HapylaloT rapanTupoBaHHoe cT. 101 OcHOBHOTO 3aKoHa
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IIpaBO Ha 3aKOHHOTO CY/bIO, €CIM OHU BO3JEP)KMBAIOTCS OT IMEpPENayd B
DenepallbHbIII KOHCTUTYLIMOHHBIA CyX J€Jla, KacaroUerocss HOpMbI, KOTO-
PYIO B IIPOTUBHOM CJIy4a€ OHU COYJIM Obl HEKOHCTUTYLMOHHOM, MIOCKOJIbKY
OHH HEJOIYCTMMO HUCTOJKOBAIM 3Ty HOPMY B cOOTBeTCTBHU ¢ KOoHCTHTYI M-
ei. B paccmarpuBaemom nene PenepanbHblil BEPXOBHBIN CYyJI, IPUIEPKU-
BasICh CBOEH Cy/eOHOM MPAKTUKU 110 «M30JMPOBAHHOMY» INIAHUPOBAHHUIO C
3aMeHON COOCTBEHHOCTH, KOCBEHHO OTBEPI HEOOXOAMMOCTD MepeIauu Jerna
Ha paccMoTpeHue KOHCTUTYLMOHHOTO Cyla B CBSI3M C IPEAINOJIaracMou
BO3MOXXHOCTBIO TOJIKOBaHUA DenepasbHOro CTpOUTEIBHOTO KOJIEKCa B CO-
oTBeTCTBUU ¢ OCHOBHBIM 3aKOHOM. Takum oOpaszom, DenepalibHBIA Bep-
XOBHBIN Cy/l HapyIIWJI TapaHTHIO 3aKOHHOI'O CYJbH, HEJOIYCTUMO MPEIIo-
JIO’)KUB BO3MOKHOCTb TOJIKOBAaHHUS B COOTBETCTBUU ¢ OCHOBHBIM 3aKOHOM,
HE MPUMEHUB II. 7, 4. 2 § 95 PenepalibHOr0 CTPOUTENBHOIO KOJIEKCa, KOTO-
pBI OH CueJl HEKOHCTUTYLUMOHHBIM, U He nepenas aeno B denepanbHblii
KOHCTUTYLMOHHBIH cy1 [9].

Taxum o6pazom, PKC I'epmanuu moaTBEpuIl CBOIO MOHOIIOJIUIO HA
OTMEHY JIHCTBUS TEKCTa HOPMBI B CIy4asiX, KOTrJa UCTOJIKOBATh €€ B COOT-
BeTCcTBUU ¢ OCHOBHBIM 3aKOHOM Ha OCHOBE OOLIETIPU3HAHHBIX METO/0B
TOJIKOBAHUSI HE NPEJCTABIISIETCS BO3MOXKHBIM, U CBSA3aJl JaHHYIO MOHOIIO-
JIMIO ¢ KOHCTUTYLIMOHHBIM ITPaBOM Ha 3aKOHHOTO CYABIO.

Kpome Toro, BHYTpeHHsIsI CTpPYKTYpHasl OpraHu3anus opraHa, ocy-
LIECTBIISAIOIIErO0 KOHCTUTYLMOHHBI KOHTPOJIb, TaKXE MOXKET CBHJIETEIIb-
CTBOBATh O IIPOSIBJIEHUU AJIEMEHTOB TaK Ha3bIBAEMOMW CKPBITOH JELIEHTpaIH-
3allMY, CYLIECTBOBAHME KOTOPBIX HE OYEBHMJHO Ha NEpBbIN B3rsaA. Hanmpu-
Mep, HanboJiee Ba)KHOM M YHMKaJIbHOM CTPYKTypHOH ocobeHHocThio DKC
I'epmaHuu siBIsieTCS €ro pas3zejeHHe Ha JIBa CeHaTa, 00JIaJjalolluX B3auMo-
ucKIroyatoniei ropucaukureid. CeHaThbl TOXKE OTAEIEHBI IEPCOHANBHO, TaK
Kak cyabpu u3buparorcs B [lepsblit unu Bropoit cenat, npudem onun u3 Ce-
HATOB BO3IJIABIISIET MpeJiceAaTeNb Cya, a APYyroil — 3aMecTUTENb Mpesce-
narenst cyna. O6a OHM MOJHOCTHIO HE3aBUCHUMBI B OTHOIIEHUM CYJIEOHBIX
JIell, pacCMaTpUBaeMbIX X COOTBETCTBYIOIIMMU ceHaramu. HakoHen, kax-
nbiit CeHaT UMeeT COOCTBEHHOE aJIMUHUCTPATUBHOE YIPABICHHUE /IS Opra-
HU3AIUU CBOEH pabOoTHI.

Takoe mosnoxeHue Belied 0O0bIACHSAET, TOYEMY B HEMELKOH IMpaBo-
BOH JIOKTPHHE CYILIECTBYET MHEHHE, YTO KaXK/blil U3 CEHATOB SIBJISETCS ca-
MOCTOSITETIbHBIM (peZiepabHBIM KOHCTUTYIIMOHHBIM cyaoM [39, €.22], koTo-
poe moaTBepxKAaeTCs (GaKTOM, YTO C€HATaMU BBIPAOATHIBAIOTCS Pa3IMYHbBIE
MOAXOJbl MO OJHHMM M TeM ke BompocaM. lIpaBna, 3aKOHOZATENBCTBOM
MpelyCMOTPEeHa MpoLeaypa Mo MPeoI0IeHNUI0 TakuxX paszHoriacuid. Cormnac-
HO § 16(1) 3akona o PeneparbHOM KOHCTUTYLIUOHHOM CYJIE€ «€CIU OJUH U3
CEHAaTOB PACXOJUTCS MO KaKOMY-JIMOO MPaBOBOMY BONPOCY C TOJIKOBAHHEM
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IpaBa, COJEpKaluMcs B perieHnu Apyroro CeHara, TO BOIPOC pa3peliact
[Tnenym ®enepaibHOr0 KOHCTUTYIIMOHHOTO cyaa» [25]. Bompoc o co3bie
[Tnenyma B 3TUX OOCTOSTENBCTBAX JOJIKEH pematbcsi CeHaToM, KOTOPBIN
HEe corjlaceH ¢ cyaeOHoi mpakTtukoi napyroro Cenara. IIpoTHBOIIOIOKHBII
Cenar BmpaBe pemiarh, ObUIA JIM 3aTPOHYTA €r0 CYIIECTBYIOWIAs CynaeOHas
MIPaKTUKa, MO3TOMY cO3bIB [IeHyMa BO3MOXEH MO0 00OIOAHOMY COTJIACHIO
cenatoB [32, c. 19-20].

[TpumenutenbHO K ['epMaHuM Takke clieyeT yKa3aTh Ha CpaBHH-
TEJILHO PACHpPOCTPAHEHHYIO NPAaKTUKY IMPH3HAHUSA CyAaMH OOLIei ropuc-
JUKUIUY HEKOHCTUTYLIMOHHBIMU MOJIOKEHUH 3aKOHOB, MPUHATHIX 10 BCTYI-
nenus B cuiry OcHoBHOTO 3akoHa 1949 r. [34] B cBoeM 3HAKOBOM pelIeHUH
®denepalibHbIIl KOHCTUTYIIMOHHBIN Cy/ 3asBUJI, UTO, KaK MPaBUIIO, OH HE 00-
Ja/laeT MOHOIIOJMEN Ha TaKk Ha3blBaeMbl€ JIOKOHCTUTYLIMOHHBIE 3aKOHBD)
(vorkonstitutionelle Gesetze), T.e. mapaaMeHTCKHE aKThl, MPHHSATHIE [0
BceryrieHus: B cuity OcHoBHOrO 3akoHa 24 mast 1949 r. ®KC I'epmanun
000CHOBAJI CBOIO MO3UIUIO TE€M, YTO 3aKOHOAaTenbHas uctopus ct. 100 Oc-
HOBHOT'O 3aKOHa, a TaKXe MpeLeeHTsl BeliMapckoil peciiyOauKy roBopsT B
MOJIb3Y TOTO, YTO CY/ABI 00IIeH IPUCTUKIIUN MOTYT OCYHIECTBIIATH MPOBEP-
Ky KOHCTUTYIIHOHHOCTH TaKUX 3aKOHOB [7]. B pe3ynbraTe, HauMHas ¢ 3TOr0
pelleHus, KaxIplid pa3, korga denepalbHblil KOHCTUTYIIMOHHBIN CyJ OIle-
HUBaeT 00pallleHus: O IPOBEPKE KOHCTUTYLMOHHOCTH JOKOHCTUTYLIHOHHOIO
3aKOHa, OH B cOOTBETCTBHH €O cT. 100 OCHOBHOTO 3aKOHa OOBSBIAET HX
HENPUEMJIEMBIMU U OCTaBIISI€T PEUIEHHE 3TOr0 BOIPOCAa HAa YCMOTpPEHHUE
cynoB obmeil ropucaukiuu. B nokrpuHe B nenom Takoi moaxon Cyna,
MMEHYEMbII MPUHIUIOM OCBOOOXKIEHUS JOKOHCTUTYLMOHHOIO 3aKOHO/a-
TENIBCTBA OT MOHONONNN DeaeparbHOr0 KOHCTUTYLIMOHHOIO CyJa Ha Mpo-
BEPKY KOHCTUTYIIMOHHOCTH, ObUT TIpU3HaH BepHbIM [35, €. 250-251].

B nansreiimem @KC ['epManny yTOUHWII, YTO O3HAYAET MOHSITHUE O~
KOHCTUTYLIMOHHBIA 3aKOH»: MM IPU3HAETCS TOJIBKO TAKOW 3aKOH, MPUHSTHIN
710 BCTyIuieHus B crity OCHOBHOTO 3aKOHA, KOTOPBIM He ObUT MPsIMO MM KOC-
BEHHO TOATBEPK/IE€H NOCTKOHCTUTYLHOHHBIM (e/lepalbHbIM 3aKOHO/IaTeIeM
[8]. Takum obpa3zom, cymam oOIIel FOPUCANKIIN OBLTO MPETOCTABICHO MPaBO
CaMUM OIpeJeNisATh, KOIJla OHM BIIPaBE OCYLIECTBIATh IMPOBEPKY KOHCTH-
TYLIMOHHOCTH TaKHX 3aKOHOB M, COOTBETCTBEHHO, OOBABIATH MX HEKOHC-
TUTYIIMOHHBIMH, T. €. pelIaTh, Koraa MOHOnomus denepaabHOro KOHCTHTYITH-
OHHOTO CyJIa Ha OOBSIBIIEHUE 3aKOHA HEKOHCTUTYIIMOHHBIM HE TIPUMEHSIETCS.

OTMeTHM, YTO COOTBETCTBYIOIIME pEIIeHUs CYyAOB 0OIied ropuc-
UKW HE 00NaJaroT CHIION erga OMNes M pacmpocTPaHSIOTCS TOJIBKO Ha
KOHKpeTHoe Jiesio. To ecTh Cybl MO CYIIECTBY HE MPUMEHSIOT B KOHKPET-
HOM JieJie HOPMBbI, TPU3HAHHbIE HEKOHCTUTYIIMOHHBIMH, MIO3TOMY MX COOT-
BETCTBYIOIINE PEILIEHUs HE BIEKYT O0Jiee HIMPOKUX MOCIEICTBUM.
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ITpaktnka KoHcTuTynnoHnHoro cyna lcmaHuu CBUAETENBCTBYET O
HECKOJIBKO MHOM IOJXOZ€ K BOIIPOCY O TOM, KTO JOJDKEH OCYLIECTBIIATH
IIPOBEPKY KOHCTUTYLMOHHOCTH JOKOHCTHTYIL[MOHHBIX 3aKOHOB. Tperbe OT-
MeHsmomee noyoxenne Koncrutynuu VMenanuy, coritacHo KOTOpOMY OTMe-
HAIOTCSA BCE IOJIOKEHUS, TaK WM MHa4ye i MpOTHUBOpEYAIUE, MO3BOJISIET
cydaM oOLIel FOPUCAMKIMM HE MPUMEHATh JOKOHCTUTYLMOHHBIE HOPMBI,
Hapymaromue Koncruryuuto. C ngpyroit ctoponbl, KOHCTUTYLIHOHHBIN Cy[
Hcnanuy B HECKOJIBKUX ITOCTAHOBJICHUSX YKa3bIBal, YTO €r0 FOPUCIUKLIUA
pacnpoCTpaHsAETCsl Ha PELIEHUE BOIIPOCAa O KOHCTUTYLIMOHHOCTH JOKOHCTH-
TYLIMOHHBIX HOPM, €CJIH CYJbH U Cy/bl 00paTATCs C COOTBETCTBYIOLIUM 3a-
IIPOCOM B paMKax MPOLEAYpbl KOHKPETHOI'O KOHTPOJIS IPU HAIMYUHU Y HUX
COMHEHHI OTHOCHTEIBHO KOHCTUTYHHMOHHOCTH Takux HopMm [40]. Takum
obpaszom, KorcrutymonHnsiii cya Mcrnanum, coxpaHsisi BO3MOXXHOCTh OKOH-
4aTeJIbHOI0 KOHTPOJISL 33 NMPOBEPKOM KOHCTUTYLIMOHHOCTU TaKHX 3aKOHOB,
MIPU3HAJI BO3MOXHOCTB JEJIUTh CBOK0 MOHOIIOJIUIO HA IIPOBEPKY TOKOHCTH-
TYIUOHHBIX HOPM C CyJaMu o0miei opucaukimu [26, ¢. 542].

CopneprkaHue Takoro TMOKOTO MO yTBEPXKICHHUIO OBIBIIETO Tpejce-
narenst Cyna npodeccopa I1. Kpyc Buinbsinona noaxonaa cBs3aHo ¢ UCTOPH-
YECKUM KOHTEKCTOM, B paMKax KOTOPOTO OH ObUI IPUMEHEH: B IEPBbIE I'O-
Ibl 1ocae NpuHATHS KOHCTUTYLMM NpakTUYECKH BCs IIpaBOBas CHCTEMA
Wcnanum Obuta JOKOHCTUTYLMOHHOM, HE CYIIECTBOBAJIO Pa3BUTONW KOHCTH-
TYLMOHHOH Tpaguuuu obecrieueHus: BepxoBeHcTBa KoHCcTUTyIMK, HE ObUIH
BBIpA0OOTaHbl OCHOBHBIC NPUHIMIBI KOHCTUTYIMOHHOTO TosiKoBaHUS. C
Jpyroi CTOPOHBI, JAKOHUYHOCTh MHOTHX HauOojiee 3HaYMMbIX KOHCTUTY-
LIMOHHBIX HOPM MOPOXKJIAeT MPOOJIEMbI TOJKOBAaHUS, NMPU KOTOPBIX MPHUHS-
THE pemeHuss KoHCTUTYIIMOHHOTrO cyja, MMEIOLIETO CUITy €rga Omnes, mor-
JI0O UMETh 3HAYUTEJbHbIE MPEUMYIIECTBA C TOUYKU 3PEHUs NPABOBOW oOIpe-
neneHHoctH [46]. Takoe pelieHne AaHHOW MPOOIEMBI MO3BOIKIO HPEIOT-
BpPaTUTh PACXOKIACHUS MEXy apaMeTpaMy pelieHni cyaoB oOuiei opuc-
JUKIMM, YTO ObUIO BIIOJHE BO3MOKHBIM, YUUTBIBasi OOJIBIIOE KOJIMYECTBO
WHIUBUAYAIBHBIX PEUIEHUH O HEMPUMEHUMOCTHU TEX WM WHBIX MMOJIOKEHUN
JTOKOHCTHTYITHOHHBIX 3aKOHOB [41, C. 735].

Onnako, mo muenuto I1. Kpyc Buinbsiiiona, mo mporiecTBuy mouTu
20 net ¢ MmoMeHTa MpUHATHS KOHCTUTYLIMM BCE CyIbl 3HAKOMBI C PYKOBO-
JIAMMMHA TPUHLIKAIIAMHA KOHCTUTYIIMOHHOTO TOJIKOBAHHUS, BBIPAOOTaHHBIMU
KOHCTUTYLIMOHHBIM CyJOM, YTO IO3BOJISET MM CaMOCTOATEIBHO pEIIATh
OO0JBIIMHCTBO MPOOJEM, CBS3aHHBIX C KOHCTHUTYLMOHHOCTBIO 3aKOHOJa-
TENbCTBA, NpUHATOrO A0 1978 r. C npyroil CTOpOHBI, UCKIIIOUUTENbHAS 3a-
nadya KOHCTUTYIIMOHHOTO Cy/a, COCTOSIIAs B OCYIIECTBIEHUN KOHTPOJIS 32
KOHCTUTYLIMOHHOCTBIO 3aKOHOB, NPUHATHIX TOCJIE BCTyIuIeHus B cuity Kon-
CTUTYLIMH, MOXET OBbITh 3aTPy/JHEHA B CBSI3U C NPUHATHEM Ha ceOs KOH-
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TPOJSL JOKOHCTUTYLIMOHHBIX 3aKOHOB, YTO TMPHUBENET K JOMOJTHHUTEIHHBIM
3a/lep’)KKaM Kak B yperyJIMpOBaHHM BOIIPOCOB, 3a pelieHue KoTopbix Cyn
HECET OTBETCTBEHHOCTb €IMHOJIUYHO, TaK M B Pa3peIICHUH T€X, C KOTOPBIMU
OBICTpEE CIPABATCSA CAMOCTOSATEILHO CY/IbI 00IIEel ropucauKiyu [46].

OTMeTuM TakXke, YTO BO MHOTHX CTpaHax MpPOBEpKa KOHCTUTYIIUOH-
HOCTH aJIMMHHUCTPATHBHBIX, a TaKKe CYJCOHBIX aKTOB BO3JIO)KEHAa HE Ha
KOHCTUTYLIMOHHBIE CYJIbI, @ Ha Cy/bl o0mIeH ropucaukimu [23, ¢. 99-101]. B
yacTHOCTH, BO @panuuu ['ocygapcTBEHHBIN COBET B KaU€CTBE BBICUICH MH-
CTaHIIMU B CUCTEME aIMUHUCTPATUBHBIX CY/IOB BIPaBE MPOBEPSATH KOHCTH-
TYLIHOHHOCTh aKTOB OPraHOB HMCITOJHHUTEIbHOM Biaactu [46, ¢. 1086], a Tak-
e KOHCTHTYIMOHHOCTh MEXIYHAPOIHBIX 00s3arenscTB PpaHuM, YTO
ObuTO moATBepKAeHO B pemienusx Cosera mo aenam Koné [42] and Sarran
[43]. Kaccaunonnsiit cyn ®@pannuu Taxke Beies 3a ['ocyaapcTBEHHBIM CO-
BETOM B Jieiie Fraisse moarBepuii 0CoObli CTaTyC KOHCTUTYIIMOHHBIX HOPM,
KOTOpBIE O00JIaJal0T BEPXOBEHCTBOM HaJ MEXIYHApOJHBIMUA 00s3aTeNb-
crBamu Opannuu [14].

IIpakTrka B3anmooTHOWEHnH Mexay KaccannonusM cynom, ['ocy-
JApCTBEHHBIM COBETOM M KOHCTHUTYIIMOHHBIM COBETOM CBUICTEILCTBYET,
YTO yKa3aHHBIC BhICHIME CyAbl PpaHIMK HE3aBUCHMBI JAPYT OT JIpyra mpu
dbopMupoBaHUM COOCTBEHHON NpakTUKU ToJkoBaHus Koncturynuu. B
YaCTHOCTH, CYIIECTBYET IPUMEPHI Pa3IMYHOTO MOHUMAaHUSI OAHOM M TOH ke
KOHCTUTYIIMOHHOUM HOpMBbI. Hanpumep, Konctutyunonnsiii copet u Kacca-
IUOHHBIH Cy/I O-pa3HOMY TPakTyIOT cT. 68 Koncruryrmu [15].

AmnanornyasiM o6pazom ['ocynapctBeHHblil coBeT U KoHcTHUTyLH-
OHHBII COBET PACXOAATCS BO MHEHHSX OTHOCHUTEIBHO IOPHINYECKON 3Ha-
YUMOCTH MPUHIMIA, COTJIACHO KOTOPOMY MOJYaHUE MCIOJHUTEIBHOTO Op-
raHa paBHOCWJIBHO OoTKa3y. B cBoem pemmenuu ot 26 utonst 1969 r. Koncru-
TYIIMOHHBIM COBET yKa3aj, YTO COTJIaCHO OOIIeMy MPUHIUMITY TIpaBa MoJ4a-
HUE WCTIOJHUTEIBHOTO OpTraHa PaBHOCHIIBHO PEUICHHI0 00 OTKa3e, KOTOpOoe
MOET OBITh OTMEHEHO TOJIBKO 3aKOHOAATeNbHbIM perieHuem [16]. Tocy-
JapCTBEHHBI COBET, OTKAa3bIBAsSCh PACCMATPUBATh €TO0 B KAUECTBE OOIIETro
MPUHIIMIIA TIpaBa, yKaszall, 4TO opHAnYecKas (UKIMS, 3aKITIOYAONIascs B
TOM, YTO MOJYaHHE UCIIOJIHUTEIFHOTO OpraHa AaeT OCHOBAHHE /IS IPHHSI-
THsI PEIICHNUS, HE CYIecTBYyeT Oe3 Tekcra [17].

Bo Bcsikom cimydae mpezcrasisiercs, uto @paHmys, HeCMOTPsI Ha TO
YTO TMPEJICTABIISAETCS B KayeCTBE CHCTEMBbI, UMEIOUIeH HEHTPATU30BaHHYIO
(dbopMy KOHCTHTYIIMOHHOTO KOHTPOJIS, XapaKTepPH3yeTCsl HATUYUEM Tpex
HE3aBHCHUMBIX JIPYT OT JApYyra BHICIIUX CYACOHBIX OpraHOB, KaKIbIA U3 KO-
TOPBIX MOKET TOJIKOBaTh KOHCTUTYIIMIO CAMOCTOSATENBHO. JTO TIPUBOIUT K
TOMY, YTO Ha MPAKTUKE BO3HUKAIOT CIIy4ad pa3UYHOTO TTOHUMAHUS OJHHUX
U TeX K€ KOHCTUTYIIMOHHBIX HOPM W MPUHITUIIOB, COMPOBOKAAIOMIETOCS K
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TOMY K€ OTCYTCTBHEM MEXaHM3Ma BO3JECHCTBUS OJHOTO CyJa Ha MPAKTUKY
APYroro B LENSIX IPUBEICHUS K €MHOO0pa3HOMY IIOHUMAHUIO OJHOM U TOH
K€ KOHCTUTYLIMOHHOW HOPMBI.

Takum 00pa3oM, KOHIEHTpALUs KOHCTUTYLIMOHHOIO KOHTPOJIS MO-
KET UMETh WIUIIO30PHBIA XapakTep, €CiIu OJHUM U3 MPOSIBICHUNA «KOHIIECH-
TPUPOBAHHOCTUY» KOHTPOJIS SIBJIAETCS oOecliedeHue eIMHOOOpa3sHOro KOH-
CTUTYLIMOHHOTO ToJyikoBaHuA. [Ipumep ®PpaHuuM mnokasblBaeT, 4TO €€ CH-
CTeMa KOHCTUTYLIMOHHOTO KOHTpPOJI IMOTEHUHAIBbHO MOXET ObITh Ooiiee
JICIEHTPAIN30BaHHON, YeM Tak Ha3biBaeMmas auddysHas cucrema, B KOTO-
poit enunbli BepxoBHBI cyxn crpanbl, Hanpumep B CIIA, obecrneunBaet
€IMHOE TIOHUMAaHUE KOHCTUTYLIMOHHBIX HOPM.

Onnako B ['epmaHuu, B KOTOPOH JEHCTBYET erie OoJbInas MOJIUCH-
cTeMHOCTb [47, C. 25] cyneOHO# cUCTeMBI, ylaeTcs TeM He MeHee obecrie-
YUTh €JMHOOOpa3ue B CyJeOHOM TOJKOBAHUU KOHCTUTYLMOHHBIX MOJOXKe-
Hul. MHCTUTYT KOHCTHTYLIIMOHHOHM XajloObl Ha pEUICHHWE CyIOB OOIIei
IOPUCIUKIUH, peaTu3yeMblil GU3MYECKUMU U IOPUIUYECKUMU JIMLAMHU, JaeT
BO3MOXXHOCTh DenepasbHOMY KOHCTUTYLIMOHHOMY CYAY IOJIPaBUTb TOJ-
KoBaHue KOHCTUTYLHMH, KOTOpOE CONPOBOXKIAECT MPUHATUE PEIIEHUH M0
KOHKPETHBIM JIeJIaM B IIPAKTUKE CY/10B OOLIEH IOPUCIUKIINU.

OpHako npuMevarenbHO, YTO 3TO €INHO00pa3ue, paccMaTpuBaeMoe
KaK OIlpenesstoniasl yepra eBpONeHCKONd MOJENH, IMOCKOJIbKY OHO Ipei-
CTaBJSIET COOOM pe3yibTaT LIEHTPAIM30BAHHOCTH KOHTPOJIS, SIBIISETCS HE
9YeM HMHBIM, KaK IMOOOYHBIM MPOTYKTOM OIPENEICHHOTO CIocoda peannsa-
UM KOHCTUTYIIMOHHOTO KOHTPOJSI — KOHCTHTYLIMOHHOH >KanoObl Ha Cy-
neOHbIe aKThl, KOTOPBIA B OOJIBIIEH Mepe XapakTepeH CKopee JUIsl aMepH-
KAaHCKOM, 4YeM €BpPOINEUCKON MOJIENH, BO BCAKOM CIIy4dae €€ NepBOHAYaIbHOU
Bepcud, npeaycmorpeHHoi B Koncturyuun Asctpun 1920 r.

bonee Toro, cymecTByer MHOKECTBO IPUMEPOB OpPraHU3ALMU KOH-
CTUTYLIMOHHOI'O KOHTPOJS 10 €BPOINEUCKOM MOJENN, KOTJa OCIapUuBaHHE
KOHCTUTYLIMOHHOCTHU CYJI€OHBIX aKTOB 3aKOHOJATEIbCTBOM HE MpeaycMaT-
puBaercs. To ecTtb obecniedeHre eAMHOOOpa3us B CyIeOHOM TOJKOBaHUH
KOHCTUTYLIMOHHBIX HOPM OOYCIIOBJIMBAETCSI HE OPraHUYECKOM CTPYKTYpon
OCYILIECTBICHUS] KOHCTUTYLIMOHHOTO KOHTPOJISI, a HATMYMEM OCOOOro Cpej-
CTBa IIPaBOBOM 3aIlUTHI, TO3BOJIIOIIETO OCYLIECTBIISITH KOHTPOJIb 32 KOH-
CTUTYLIHOHHOCTBIO TAKOTO CIIEHN(PUUECKOTO aKTa, KaK CyJeOHBIH aKT.

N3105xeHHOE MO3BOJSET NMPUNUTU K BBIBOAY, YTO LIEHTPAIM30BaH-
HOCTb KOHCTHTYIIMOHHOTO KOHTpOJIS, IpU3HaBaeMasi BaKHEHIIUM OTIUYH-
TEJIbHBIM KpuTepueM aud¢epeHuanuy eBponeickoi MoJenn oT aMepH-
KAHCKOW, «pa3MbIBAETCS» ILIENIBIM PSJIOM ACLEHTPAINU3YIOIUX JIEMEHTOB,
KaK NPEJyCMOTPEHHBIX Ha 3aKOHOJATEIbHOM YPOBHE, TaK M BBEACHHBIX
CyneOHON MPAaKTUKOW Pa3IMUHbIX KOHCTUTYIIMOHHBIX CYJOB.
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KONSTITUSIYAYA NOZAROTIN AVROPA MODELI HOQiQOTON
MORKOZLOSDIRILMIiSDIRMi?

R.RISMAYILOV
XULASO

Konstitusiya nazarstinin Avropa modelinin snsnovi qavrayist asason kegon asrin
ortalarinda konstitusiya nazaratinin tosnifatini irsli siirmiis italyan alimi Pyetro Kalaman-
dreyi sayssindo formalagmisdir ki, onun da on miihiim elementlorindan biri konstitusiya
nozarstinin morkazlogdirilmis va markoazlasdirilmamis modellori arasindaki qarsilagdirilma-
sindan ibaratdir. Bu tosnifat o dovrds hiiquq sistemlarinds konstitusiya nozarsti institutunu
nozards tutmus ¢ox moahdud sayda dovlstlorin konstitusiya tocriibasine osaslanirdi. Onil-
liklor sonra bu 6lkalords konstitusiya nazaratinin tokamiilii, eloca do bir ¢ox basqa dovlot-
lordo hamin institutun yaranmasi va inkisafi bu sahads formalasmis bazi konsepsiyalara
fargli torzds nazor salmaga imkan verir. Xiisusilo imumi yurisdiksiya mohkamalorinin mii-
raciotlori osasinda miixtslif hiiquq normalarinin konstitusiyaya uygunlugunun yoxlanilmasi
konstitusiya mohkamosinin Kkonstitusiya nozarstini hoyata kegirmok inhisarini konkret
normanin macburi qaydada miivafiq subyektlor {igiin konstitusiyaya zidd olaraq tanimaq
inhisarma cevirdi. Ustalik, Avropa modelinin morkozlosdirilmis kimi taninmasi ideyasi
timumi yurisdiksiya mohkomalari torafindon qanunlarin konstitusiyaya uygun sorhi ilo, yani
mahiyystco gaydanin matninin deyil, onun konstitusiyaya zidd olan mezmununun gadagan
edilmasini nozards tutan “kicik” konstitusiya nazarsti foaliyysti ilo daha da zsiflayir. Bir
sira 6lkalords iimumi yurisdiksiya mahkomolorinin “konstitusiyadan avvalki” ganunlar {izo-
rindoki nazarsti do Avropa modelinin miiayyoan darocads morkoazsizlosdirilmasindan xabor
verir. Fransada Kassasiya Mohkamasi, Dovlat Surasi vo Konstitusiya Surasi arasindaki mii-
nasibotlara dair mévcud tacriiba onu gostarir ki, bu 6lkads {i¢ miistaqil ali mahkomo orqani
var va onlardan hor biri Konstitusiyan1 miistaqil olaraq sorh eds bilar. Belsliklo, Avropa
modelinin morkazlagdirilmasi ham ganunvericilik saviyyasinda tomin edilon, ham do miix-
tolif konstitusiya mohkomalorinin mohkomo praktikasinda totbiq edilon bir sira morkaz-
sizlogdirmo elementlari vasitasilo pozulmus olur.

Acar sozlar: Kkonstitusiya nozarotinin Avropa modeli, morkozlosdirilmis nozarat,

konstitusiya nozaratinin hoyata kegirilmasinda konstitusiya mehkamasinin monopoliyast,
konstitusiya-konformal garh, konstitusiyaya godarki ganunlar, mahkama sarhi
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IS THE EUROPEAN MODEL OF CONSTITUTIONAL REVIEW
SO CENTRALISED?

R.R.ISMAYILOV
SUMMARY

The traditional perception of the European model of constitutional control was for-
med largely thanks to the Italian scientist Piero Calamandrei, who developed in the middle
of the last century a classification of constitutional control, one of the most important ele-
ments of which is the opposition of centralized and decentralized models of constitutional
control. This classification was based on the constitutional experience of a very limited
number of states that provided the institution of constitutional control in their legal systems
at that time. After several decades, the evolution of constitutional control in these countries,
as well as its establishment and development in many other states, allows us to take a
different look at some well-established concepts. In particular, the verification of cons-
titutionality, carried out on the basis of appeals from courts of general jurisdiction, turned
the monopoly of the constitutional court on the exercise of control over constitutionality
into its monopoly on the mandatory recognition of the norm unconstitutional for the
relevant subjects. In addition, the centralization of the European model is further weakened
as a result of the interpretation of laws by courts of general jurisdiction in accordance with
the constitution, which is essentially a “small” constitutional control designed to prohibit
the unconstitutional content of the norm, rather than its text. The verification of “pre-
constitutional” laws by courts of general jurisdiction, conducted in a number of countries,
also indicates some decentralization of the European model. The existing practice in France
of the relationship between the Court of Cassation, the Council of State and the Cons-
titutional Council shows that in this country there are three independent supreme judicial
bodies, each of which can interpret the Constitution independently. Thus, the centralization
of the European model is eroded by a number of decentralizing elements provided for both
at the legislative level and introduced by the judicial practice of various constitutional
courts.

Keywords: European model of constitutional control, centralized control, monopoly

of the constitutional court on the exercise of constitutional control, constitutional-conformal
interpretation, pre-constitutional laws, judicial interpretation.
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SIYASI-HUQUQI MODONIYYOTIN FORMALASMASI VO
INKISAFINDA XARIZMATIK LIDER AMILI

X.C.ISMAYILOV
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Istanilan madaniyyat, o ciimladan da siyasi Vo hiiquqi madaniyyat siiurun va real dav-
ranigin elementlorinin tizvii vahdatindan ibaratdir. Camiyyatin siyasi-hiiqugi madaniyyati
toplumun va har bir fardin mévcud siyasi sistema, hakimiyyata, siyasi lidera, hiiquga, onun
institutlarina va normalarina miinasibatini vo davranisini 2ks etdirdiyi kimi, eyni zamanda
liderin da xalqa, ayri-ayri sosial qruplara, aks diistincaliliya, demokratiya va onun prinsip-
lorina (hakimiyyatlorin bélgiisiina, azad va adalotli segkilora, votandaslarin siyasi istira-
kina, s6z azadligina va s.), hiiquqa, insan hiiquq vo azadliglarmin miidafiasi Vo realizasi
masalalaring miinasibati Vo davranisini saciyyalandirir. Magalada siyasi liderin xarizma-
smn comiyyatin siyasi va hiiqugi madaniyyatinin formalasmasina va Saviyyasina tasiri mo-
salalori arasdirilir, biitoviiikdo xarizmatik lider anlayigimin mazmun Vo mahiyyatinin a¢ilib
gostarilmasina cohd edilir.

Acar sozlar: siyasi vo hiiquqi madaniyyat, xarizmatik lider, siyasi moadaniyyatin va
mentalligin miistasna cahatlori, xarizmanin legitimliyi, ganun¢ulugun va hiiquq qaydasinin
gozlanilmasi

Siyasi vo hiiquqi madaniyyatin formalagmasi comiyyat hayatinin si-
yasi Vo hiiquqi sferalarindaki insan foaliyyati sayasinds aldo edilmis natico-
lorin manimsonilmasi ilo baghdir. Siyasi-hiiquqi sistemin faaliyyoti sferasin-
da gazanilan hamin naticalor he¢ do hamiso doyisilmoz vo sabit olarag
galmir. Toplanilan tocriiba ovvoalki dovrlorin noticasi olmagla yanagi, hom
do 6ziindon sonraki tarixi inkisafin baglangic ndqtasi sayilir. Bagqa s6zlo ifa-
do etsok ham hiiquqi, ham do siyasi madaniyyat zaman etibarilo tokamiil et-
mok xiisusiyystino malikdir. Lakin bu, siyasi-hiiquqi diisiinconin vo davra-
nigin kok salmis stereotiplorinin doyisikliklari ilo bagli oldugundan olduqca
uzun siiran bir prosesdir. Homin gedisatin asasinda ictimai sliurun nisbi mii-
hafizokarlig1 ilo comiyyatdo kok salmis ononalorlos, 6lks tarixinin xiisusiy-
yatlori, bu vo ya digor tarixi morholods sosial proseslorin dinamizminin do-
racasi va s. ilo bagli olan darin sabablar durur. Bu sababloarin igarisinds miix-
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tolif tarixi dovrlorde foaliyyat gdstormis milli liderlorin miivafiq 6lkanin
siyasi-hiiquqi madaniyyatin saviyyasinin yiiksalmasina, konkret comiyyatin
siyasi-hiiquqi hoayatina tosir gostoran diisiincalori, miinasibatlori vo real dav-
raniglar1 da miihiim yer tutur.

Oziiniin xarizmas: ilo bdyiik tesir giiciina malik olan siyasi liderlorin
konkret millatin siiur vo davramiglarimin formalasmasi vo inkisafinda oy-
nadigi rolu agib gostarmazdan 6nca siyasi-hiiqugi madaniyyatin mazmun va
mahiyyatini qisa da olsa aydinlasdirmaga ¢alisaq. Siyasi-hiiquqi madaniyyat
anlayist inteqral saciyys dasiyir vo siyasi-hiiquqi hoyatin biitiin sferalarini
ohata edir. Siyasi va hiiquqi madaniyyatlor biitiin siyasi-hiiquqi hayatin key-
fiyyat xarakteristikasini oks etdirirlor, ona gors do onlar1 ayrica olaraq yalniz
stiur elementino miincor etmok diizgiin deyildir. Onlar ictimai hoyatin ¢ox
vacib tozahiirlori olan siyasi-hiiquqi siiur vo davranisin vahdatini tacassiim
etdirirlor. Bir ¢ox hallarda siyasi-hiiquqi madaniyyatin fenomeni insanlarin
6zlinda siyasi Vo hiiquqi biliklari, inanclari, tocriibani, siyasi-hiiquqi foaliy-
yat vardislarini vo bacariglarini 6ziindo comlosdiron siiur vo davranislarinin
keyfiyyat xiisusiyyati kimi siyasi vo hiiquqi diisiinco prizmasindan baxilir.
Moazmun etibarilo siyasi va hiiquqi siiur votondaslarin duyulan vo nozori,
dayari va normativ, rasional va siiuralt1 toassiiratlarini ohato edir va biitiin bu
amillor ham onlarin hakimiyyatlo va foaliyystds olan hiiqugla kommuni-
kativ alagalorini, ham do comiyyat vo dovlat islorinin idars edilmosinds is-
tirak1 baximindan onlarin 6zlorinin arasindaki slagslori sortlondirir.

Onu da geyd edok ki, siyasi va ya hiiquqi madaniyyat biitiin siyasi vo
ya buna miivafiq olaraq biitiin hiiquqi diisiinco vo davranis1 deyil, yalniz
konkret comiyyat vo ya qrup, yaxud da ohalinin asas kiitlosinin siyasi vo
hiiquqi stiuru vo davranisi tigiin dayaniqli, kiitlovi, tipik vo xarakterik olan,
bir s6zla, Vardiso ¢evriloni 6ziinds birlogdirir. Yoni imumoan gotiirdiikds, har
bir modoniyyat, o ciimlodon siyasi vo hiiquqi madoniyyst sadoco siiur vo
davranigi deyil, sabitlosmis vo monimsanilmis toSavviirlari, vardislori, baca-
riq vo davranig aktlarin1 6ziindo ehtiva edir. Qarb siyasi vo hiiquqi elmlori-
nin terminologiyasinda onlar érnaklor (niimunalor — “patterns”’) adin alib-
lar. Siyasi-hiiquqi modoniyyatin 6rnoklori dedikdo praktikada kok salaraq
mohkomlonmis, miivafiq sosial toplum iciin tipik olan vo onlara dofolorlo
riayst edilmasi baximindan 6ziinomaxsus normalara ¢evrilmis siyasi-hiiquqi
stiur vo davranisin niimunalari nozardo tutulur.

Nozari baximdan hom siyasi, ham do hiiquqi madoniyyati ayri-ayri-
ligda nozordon kegirmok miimkiindiir, lakin real ger¢oklikdo onlar bir-biri
ilo six baghdirlar. Siyasat hiiquqla aktiv qarsiligh fealiyystds oldugu kimi,
hom do hiiquqi sistem siyasi sistemin bir nov asas tohtalsistemi oldugundan,
hiiquq madaniyyatini da siyasi madoniyystdon ayrilaraq oslahiddos foaliyyostdo
olmast miimkiin goriinmiir. Siyasi modoniyyat hiiququ keonarlagdirmanin
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miimkiin olmadig biitlin siyasi hayatin keyfiyyot xarakteristikasi kimi mey-
dana ¢ixir. Oz ndvbasinda, hiiquq madaniyyati siyasi sfera ilo six bagli olan
biitiin hiiquqyaradici, hiiquqtatbigedici va hiiqugmiihafizoedici foaliyyatin
keyfiyyot xarakteristikasidir. Moahz siyasi sferada hiiquqi miinasibatlorlo ya-
nasi, ¢coxsayli geyri-formal miinasibatlor, daha doqgiq desak, hiiquq normalar1
ilo tonzimlonmayan miinasibatlor do formalasdirilir va inkisaf etdirilir.

Hoyatin moanast vo magsadi olmasi ti¢iin har bir comiyyat 6z inki-
safinin miixtalif marhalalorinds insanlarin fordi inkisafi prosesinds vo digar
xalglarla omokdasliq naticesinds yaranan miixtolif doyorlora vo ideallara
soykanir. Qeyd etmok lazimdir ki, monimsonilmis doyarlor he¢ bir zaman
ilkin formasinda totbiq edilmir. Onlar yalniz miioyyon xalqin mentalitet
prizmasindan kegorok taninilmaz bir sokildo homin xalqin dayarlor siste-
minds yer tuta bilmiglor. Mohz doyarlor sisteminds bas veran doyisikliklor
siyasi doyisiklorin bazasini, asasini togkil edir. Bu baximdan miivafiq comiy-
yatin xiisusiyyatlori vo inkisaf soviyyasi, ananolori, iqitisadi “ixtisaslasma-
s1”, cografi cohatdon yerlosmasi, geosiyasi vaziyyati, sosial birliyin mentali-
teti nozoro alinaraq siyasi ideologiyalar formalagir.

Comiyyat torafindon gobul olunmus dayarlordon mohrum olan yeni
siyasi sistem miivafiq mogsadlora nail olmasi va comiyyat iizvlarinin isla-
hatlar ilo bagli masalalorin hallina yonalmis saylarinin olagalondirilmasi na-
mino ictimai resurslarin safarborliyi sahasinds ¢ox boyiik ¢atinliklorlo {iz-
iizo golir. Belo vaziyyotds ictimai stiurun submental strukturlarinin hokm-
ranliq etdiyi proseslor, eloca do koqnitiv diisiinca torzina va fitri idarsetmo
istedadina malik liderlor 6n plana ¢ixirlar.

Eyni zamanda vurgulamaq lazimdir ki, bohran vo geyri-stabillik
soraitinds sosial vo siyasi tonzimloyici institutlar hiiquqla, axlagi normalarla,
onanalarla, marasimlarlo vo dinla bir vahdoatds doayoarlor sisteminin doyismao-
sina, demak comiyyatin siyasi Vo hiiquqi madaniyyatina, onun mentalitetina
effektiv tosir géstormok imkanindadir.

Yeni siyasi sistemin yaranmasi zamant, homginin yeni siyasi-hiiquqi
moadaniyyatin formalagmasi prosesi corayan edir. Kegid dovriinds postsovet
olkalorinda bir-biri ilo qarsidurma mévqgeyinds olan bir nego submodoniyyat
movcuddur — totalitar-avtoritar, aktivist-demokratik, radikal (ekstrimist) vo s.
Kegid dovriiniin submoadaniyyatlorinin formalagsmasina hom obyektiv, hom
subyektiv soboblor tosir gostorirlor. Misal {igiin, Azorbaycanda yeni yaradil-
mig§ siyasi partiyalarin xiisusiyyati onlarin liderlorinin goxsi siyasi modaniy-
yatindan, anonalordon, yasayis davranisindan asilidir. Biitiin sadalanan pa-
rametrlor, homginin geyri-rosmi liderin secilmosi mentalitetin tosiri altinda
formalagir. Siyasi-hiiquqi madaniyyatlorin goxsayli tosvirlori mévcuddur.
Dovlatin siyasati, siyasi biliklor, inadlar, emosional slagslar, vatondaslarin
siyasi-hiiquqi sistemo olan loyalligi, comiyyati stabilliyin zamini olan nor-
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malar va dayarlor sistemi, konstitusion va psixoloji soraitlar, homginin sox-
sin 0z taleyi lizorinds ¢alismasi va sosial rolunun segmasinds diizgiin addim
atmasi siyasi-hiiquqi madoniyyatin genezisini miioyyanlosdirir. Gostarilon
sartlor vo amillar yeni siyasi-hiiquqi madoaniyyatin formalasdiriimasina to-
kan vera bilarlor.

Siyasi-hiiquqi madaniyyatin mithiim gostaricisi kimi dévlstds vahid
siyasi-hiiquqi mokanin, dayaniqli, oturusmus hakimiyyat institutlarinin, ida-
roetms sisteminin vo vahid ganungulugun mévcudlugunu géstormok olar.
Hiquq vo qanunguluga miinasibatdo hakimiyyst strukturlarinin yanasmasi
Vo real davraniglart miivafiq comiyyatds siyasi-hiiquqi diisiincoys Vo timu-
mon madaniyyats bdyiik tasir giiciine malikdir. Olbatta ki, comiyystds ganu-
na ikili miinasibatin (bir torafdon hakimiyyat {i¢iin, digar torafdon iso xalq
ticiin) tosdiglonmasi praktiki olaraq miimkiin deyildir. Hakimiyyat struktur-
lar1 tarafindan ganunun talablori pozuldugda onlar votondaslardan qanungu-
lugun gozlonilmasina riayat edilmasini tolob etmok ti¢lin manavi haqlarini
itirirlor. Hiiquq hamu torafindon boyiik sosial doyar kimi gabul olunursa va
o, mdvcud comiyyatin doyarlor strukturunda kifayst godor yiiksok yer
tutursa, 0 zaman bu, onun, yani comiyyatin hiiquq madaniyyatinin ali saviy-
yasinin gostaricilorindon birina gevrilir. Oksino comiyystds hiiquqi nihiliz-
min yayilmasi isa 0 demakdir ki, hiiquq bu comiyyat {igiin mithiim doyar
kasb etmir vo buradan da bir sira, masalon, ganunun imummacburi qiivve-
sinin olmamasi, hiiquqi xaos vo camiyyatin hoyatinin qgeyri-stabilliyi kimi
negativ naticalor meydana ¢ixir. Téradilmis hiiquq pozuntusuna géra masu-
liyystin labiidliiyli votondaslarin hiiquqi torbiyasi iigiin vo ilk névbado, ga-
nuna hormotcil miinasibatin formalasdirilmasi baximindan miistosna sho-
miyysto malikdir. Bununla slagadar ganunlarin icrasi {izarinds nozaratin
hoyata kegirilmasi do boyiik oshamiyyat kasb edir.

Hiiquqi baximdan yetkin comiyyatdo ganungulugun pozulmasina yol
verilmomoasi, ganunlara dagiq amal olunmasi tizorinds diiriist sokildo gayda-
ya salinmig ciddi nazarat sisteminin olmasi hiiquq pozuntularinin zamaninda
askarlanaraq belo pozuntulara yol vermis soxslorin va togkilatlarin dorhal
miivafiq moasuliyyato calb olunmalarina gatirib ¢ixarir. Belo bir hiiquqi vo-
ziyyatin tomin olunmasinda, yani natica etibarilo vatondaslarin hiiquq di-
slinCasing, onlarin hiiquqi maariflonmasine va siyasi-hiiquqi madaniyyat so-
viyyalorinin artmasina tesir gostoran siyasi-hiiquqi qaydanin formalagma-
sinda siyasi liderlorin iradasi va gatiyyati dlgliyagolmaz doracads boyiik rol
oynayir.

Istonilon kollektivin, toplumun idars olunmasinda xiisusi rol lider-
lara, rahbarlora maxsusdur. Rahbarin idaraetma madoniyysti onun pesokar-
lig1 vo etikasinin sintezindon ibarstdir. Bu, ilk névbado moagsadlori diizgiin
qoymagq, «mahdud mogamlari» {izo ¢ixarmaq, prioritet vozifalori vo onlarin
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hallinin an effektiv tisullarin1 miiayyan etmok sanatidir, eyni zamanda pub-
liki ¢ixiglar vo fordi sdhbotlor aparmanin incaliklorine malik olmaqdir, sla-
gealondirmoni, effektiv monitoringi va 6z faaliyyatinin prognozlasdiriimasini
hoyata kegiro bilmok bacarigidir. Belo foaliyyat xiisusi nazori biliklori vo
praktiki vordislori, tocriibani, etibarli molumati, faktlarin diizgiin tohlilino
osaslanan intuisiyanin movcudlugunu nozords tutur. Roahborin idaroetmos
modaniyyatinin parametrlori irado vo gatiyyatliliyi, masuliyyst vo zamanin
vaziyyatinin dorkini, insanlarla yaxs1 miinasibatlor qurmaqg va onlarin mah-
suldar amayini hovaslondirmak bacarigini ehtiva edir. Com halinda biitiin
sadalanan amillor somarali idaroetmanin agaridir vo diizgiin siyasi, sosial vo
igtisadi gorarlarm gobul edilmasini tomin edir. Idaroetmo modaniyyati roh-
boro konkret situasiyada diizgiin harokst etmays, comiyyatin inkisaf pers-
pektivlorini gormaya, dovlatin rogabat gabiliyyastini vo yiiksok inkisaf di-
namikasin1 tomin edon Kkulturoloji yeniliklori dastoklomays vo inkisaf et-
dirmays komok edir (11, s.76-77).

Holo Qadim Romada daqiq basa diisiirdiilor ki, “xtisusi név amak re-
sursu kimi” rohbarin soxsi keyfiyyatlori oldugca doayorli vo az tesadiif edilon,
lakin daha ¢ox yalniz onun 6ziiniin yoxlugu vo sosial kataklizmlorin (da-
gidicr gevrilislorin — X.1.) bas verdiyi hallarda hiss olunan xiisusiyyatlordir
ki, bunlar heg bir halda “toskilatin personalinin” digar vordislari vo keyfiy-
yatlari ilo miigayisa oluna bilmaz (13, s.199). Qadim Hindistanin siyasi-hii-
qugi moanbolorindon biri olan «Artxasastra» traktatinda dovlot bascisinin
foaliyyatinin baglica aspektlori sadalanir vo onun ilk névbods siyasi idaro-
etmonin biitiin sahalorinds, o cimladon ham ganunvericilik vo hom do icra
mosalalorindo pesokarliga, lider keyfiyyatlorino vo operativliys malik ola
bilmasi vurgulanir. Xiisuson do qeyd olunur ki, dovlst bag¢isinin osas vozi-
folorindon biri mamurlar torofindon onlarin 6z nazarst funksiyalarini do-
gigliklo vo donmadon yerino yetirmolorino tominatg¢i olmaqdan ibaratdir.
Bunu hokmdar ilk névbads 6ziinliin uzunmiiddatli maraqlari baximindan
(“ager o, uzaqgdran, miidrik, 6ziiniin vo 6z dogmalarinin yaxsiligin iste-
yandirsa”) etmolidir. Eyni zamanda o, “6z otrafinin vo vatondaslarinin da
yaxsiligini arzulamalidir. Oks toqdirdo onun 6ziino Vo yaxinlarina bu xe-
yirxahligin heg bir komayi olmayacaqdir” (8, s.1-794).

Goriindiiyii kimi, halo gadimlordoe “xarizma” anlayisindan istifado
olunmasa da, liderlorin, dovlot basg¢ilarinin miistosna keyfiyyatlori ilo bagh
masaloni giindoma gatirmokla, godim monbalor homin anlayisin mazmunu
ilo uzlasan baxislar1 bu va ya digor monbads tasbit etmislor. “Xarizma” an-
layis1 ilk dofo alman todqiqatgisi R.Zom, daha sonra iso gorkomli alman
sosioloqu va filosofu Maks Veber torofindon elmi doriyyoyo gotirilmisdir.
R.Zom xarizmani qadim dini peygombarlorin mistik bacarigi kimi, Veber
iso miixtalif tarixi marhalalords vo varligin miixtalif sferalarinda 6ziint bii-
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ruzs veron miitlaq 6ziinomoaxsusluga malik vo ona gora do ilahidon galan bir
vergi, tobiston bas¢1 olmaq xiisusiyyati kimi saciyyslondirir. Bels ilahi ver-
giya din peygombari do, horbidaki gohroman da, nohang siyasat¢i do malik
ola bilar.

Xarizma miioyyan olunan gaydalara oks mévgeds durdugundan irra-
sionaldir, adato ¢evrilmis glindalik nizam1 pozur. Bununla belo, Vebera go-
ra, neqativliys yol agan baslica magam xarizmanin dasiyicisinin 6zbasina-
ligidir. Miitofokkir israrla vurgulayir ki, bas¢ini lageyd va cahil kiitlo segmir,
oksing, basc1 6zii kiitloni 6z xidmatine alir. Liderin miiraciat etdiyi har kasin
borcu ona inanmaq vs tabe olmagdan ibaratdir. Kiitlonin tohliiks ilo tizlos-
mok gorxusu va liders sadiglik onun tokbasina hakimiyystinin etibarli da-
yaqlaridir. Xarizmatik hakimiyyatin legitimliyinin ssasinda da mohz insan-
larin inam1 durur. Xarizmatizm iqtisadi amills, maddi maragla o godar do
bagli deyildir vo 0, hakim siyasi-hiiquqi gosterislori pozmadigindan haki-
miyyat torofindon pis qarsilanmir. Eloco do xarizmatik lider vo onun otrafi
xeyriyyagi-sahibkarlarin da dostoyini alir. Xarizmatik tipin siyasi prosesi
xarizmatik liderin hor seyo qadirliyi ilo xarakterizo olunur, biitiin ideoloji
doktrinalar va siyasi institutlar onun siyasi magsadlorinin taminina yoénalir.
Siyasi prosesin magsadlorini, mazmununu va istigamatini bir ¢ox cahatdon
onun 6zii miioyyan edir (14, 5.243-267).

Xarizmatik soxsiyyatlorin faaliyyati sosial qurulusa miithiim doyisik-
liklorin gatirilmasi ilo xarakterizo olunur. Onun faaliyysti, demok olar ki,
sosial-siyasi vo hiiquqi hayatin biitiin sferalarin1 ohato edir. Xarizmatik gox-
siyyat torofindon ictimai hayatin miixtalif sahslorinin inkisafinin togviglon-
dirilmasi miinbit bir sosial zomin oldugda 6z bohrasini verir, ¢linki comiy-
yatdo doyisikliklorin bas vermasi vo toraqqiye nail olunmasi {igiin daxili te-
labatlar, istoklor, soylor he¢ do az shomiyyat kosb etmir.

Adoton lider vo toplum dialektik garsiliqli vohdotds nozordon kegiri-
lir. Oziiniin olahiddo xaraketrik cohatlori ilo secilon lider xarizmatik prosesin
hans1 formada tozahiir etmasini vo onun gedisatin1 miioyyonlosdira bilmoaz.
Eyni zamanda sosial komponent do 6zii-6zliiyiindo bu fenomen iigiin yalniz
ilkin zomin qismindos ¢ixis edir. Bu baximdan, sosial strukturlarin voziyye-
tinin hom olahidde olaraq, hom do mocmu sokildo Oyronilmosi xarizmatik
fenomenin va onunla slagali olan xarizmatik prosesin yaranmasi ehtimalinin
doracasini miloyyon etmoyo imkan veracokdir. Ona gors ki, xarizma oldugca
darin bir sosial tozahiirdiir. Bu, miioyyon bir madoniyystdo xarizmatik li-
derliyin yaranmasinin miimkiin oldugunu diisiinmoyo osas veran xiisusi bir
mentalitet noviidiir. Xarizmatik meylin koklori tarixi hadisslore vo ya giico
reaksiyalarin xarakterini miioyyon edon arxetiplor, niimunalor va simvollar
soklinds xalqlarin tarixinin darinliklorinds qorarlagir.

Kiitlo vo xarizmatik liderlor arasindaki miinasibati todqiq edon fran-
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siz sosioloqu Q.Lebon bela bir fikir irali siirlir ki, milli mentalitet com ha-
linda xalqin ruhunu tomsil edon axlagi va intellektual kimliklo miioyyan edi-
lir (10, s.9). Xarizmatik soxsiyyat yalniz kiitlalorin sosial transformasiyalara
hazir oldugu halda sosial dayisikliklorin subyekti kimi 6ziinii ifads eds bilar.
Xarizmatik liderin formalagmasi vo foaliyyati prosesinde miihiim rollardan
biri do kiitlaloro moxsusdur, ¢iinki sosial doyisikliklorin bas vermasi tigiin
daxili obyektiv sorait formalagsmalidir. Bu halda xarizmatik lider modos-
niyyoto xas olan mahiyyat keyfiyystino malik olur. Onu da vurgulamaq
lazimdir ki, 6zlarinin tobiati etibarilo xarizmatik liderlor pozitiv va negativ,
etik va geyri-etik liderlik slamatlorina malikdirlar.

Xarizmatik proses xarizmanin necd ifado olunmasi kimi, yoni miim-
kiin sosial-modoni doyisikliklor kontekstindo biitiin comiyyat miqyasinda
ohomiyyatli olan harokotlordo vo toqdimatlarda konkret liderin biiruzo ve-
rilon xiisusi keyfiyyatlori kimi miioyyon edilo bilor. Xarizmatik lider xariz-
matik prosesds sosial gedisatin istigamot vektorunu miioyyon edon birlos-
dirici element rolunu oynayir. Xarizma kimi keyfiyyoto sahib olmaq liders
ictimai ohval-ruhiyyoni idare etmoyo, ictimaiyyati 6ziinilin ideyalar1 ilo calb
etmoyo va sosial-siyasi hoyatin biitiin sferalarinda yeniliklori hoyata kecir-
moyo imkan verir. Xarizmatik prosesin noticolori oksor hallarda 6lkonin
ictimai-siyasi, sosial-iqtisadi vo hiiquqi sistemlorindo (homin sistemlarin
struktur elementlorindo) doyisikliklorlo xarakterizo olunur.

Xalqin gohromanliq ke¢misi kritik zamanlarda xarizmatik lider bay-
rag1 altinda birlik tocriibasi stiurlarda yenidon dirgolmokls he¢ zaman xalqin
yaddasindan silinmir. Monarxiya vo avtoritar hakimiyyat formalarinin dorin
sosial-modoni koklora malik oldugu 6lkolordo demokratik vo ya liberal ono-
nalorin giiclii oldugu dlkalorlo miiqayisads xarizmatik liderliyin méveudlug
ehtimali daha boyiikdiir. Bizi ohats edon alomin emosional vo hissi qav-
rayiginin vo ona reaksiyanin sabit xiisusiyyatlorinin mecmusu kimi milli xa-
rakterin tomali holo comiyyatin formalasmasinin ilkin morhslslorindo qoyu-
lur. Milli mentalliq tocriibonin toplanmasi vo nasildon-naslo Gtiiriilmasi tigiin
acar rolunu oynayaraq ger¢okliyin tozahiir etmasinin tocriibi, moigot formasi
qismindos ¢ixis etmisdir. Homginin miixtolif etnik qruplarin milli xarakterin-
do siyasi doyarlorin, siyasi ideyalarin, siyasi liderliyin hans1 formada gavra-
nilmasini miioyyan edon cohati do xiisusi qeyd etmok lazimdir. Bu tezisin
tosdiqino siibut olaraq xarizmatik proseslorin XX osrdo on parlaq ifado
olundugu bir ¢ox 6lkolordo mdvcud olan sosial-madoni zominlorin tohlili ne-
ticasinda alds edilon bilgilori gdstarmak olar (12, s.304-305).

Qeyd etmok lazimdir ki, liderlik miisllim va sagird miinasibotloring
do bonzayir. Lider 6z otrafina bilgilorini, oxlaqi doyarlori 6tiirlir. Onun soxsi
keyfiyyatlari toqlid {iglin niimuns rolunu oynayir. Bu baximdan liderin me-
navi simast comiyyatin siyasi-hiiquqi madoniyyatinin formalasmasinda ol-

27



duqca bdyiik rola malikdir. Eyni zamanda lider hiiquqlarin va vatondas nor-
malarinin hiidudlarindan uzaqlagsmayaraq vo onu ohato edonlori 6z “iltifa-
t1”ndan asili voziyyoto qoymayaraq qrup maraqlarini da tomin etmok iqtida-
rinda olmalidir. Siyasi liderlor, rohbarlar, bascilar, idaroetmo subyektlori co-
miyyatdo idaroetma movqelori ilo secilon vo insanlari, xalq kiitlolorini
miloyyon moagsadlors nail olunmasi ugrunda birlosdirs bilon insanlar kateqo-
riyasina aid edilirlir. Hadisolorin galocok gedisati onlarin siyasi iradosindan,
mogsadyonliiliiylindon, gedon proseslora yanasma torzindon vo proqnozlas-
dirma bacariglarindan asilidir. Siyasi liderlor, ilk ndvbodo 6z xalglarinin vo
dovlatlorinin tarixini yaradan tarixi soxsiyyatlordir. Buna rogmon iddia et-
mok olar ki, onlar comiyyat {izvlorinin davraniglarinin memarlar1 qismindo
cixis edirlor.

Liderlorin tablig va tolqin etdiyi doyarlar, ideyalar, normalar todricon
insan kiitlolori torafindon oxz olunur vo toplumun hoyat davranisinin niimu-
nasing cevrilir. Biitlin idraki mexluqglarin birliyi kimi insan comiyyati do
movcudlugunun biitiin dovrlorinds 6z iizvlerinin davranisini miioyyon nor-
malarla vo doyar imperativlori ilo tonzimloyirdi ki, bunun da sayssinds to-
biotdo movcud olan digar birliklorden forqlonirdi. Sosial toplum olmagq eti-
barilo insanliq yalniz bu toplumun subyektlori arasindaki garsiliqli miinasi-
batlorin rasional saciyyoys malik oldugu halda 6ziiniin hoqiqi toyinatini tap-
mis olur. Mohz bu baximdan insanlarin sosial qarsiligli miinasibatlorinin
formalagmasinin tomolindo duran darvanis normalarinin mévcudlugu insa-
nin Oziinlin sosiallagsmasinda miithiim ohomiyyat kosb edir. Eyni zamanda
homin normalarin, eloco do doyori imperativlorin realizosi tarixi inkisafin
biitiin marhalalorinds dévlat institutlarinin, homginin ictimai tosisatlarin ko-
mayi ilo institusionallagsmis sokildo bas vermisdir. Bu prosesin gedisatinda,
yani normalarin, doyarlorin dork olunmasi va realizasinds comiyyatin ehti-
yaclarini tomin etmok iqtidarinda olan idarsetms subyektlorinin mévcudlugu
zaruri bir faktor qismindo ¢ixis edir.

Oziindo sosial tolobatlari, mogsadlori, maddi vo moenovi mahiyyatli
ideyalar1 tocossiim etdiron norma vo doyorlor todricon sistemlosdirilmoklo
comiyyetin xiisusi tozahiirlinlin — moadoniyyot hadisasinin formalagmasini
sortlondirir. Coxcohatli bir hadiso olmaq etibarilo madoniyyat adamlar ara-
sinda adi insani miinasibatlorden tutmus comiyyatdoki siyasi miinasibatloro-
dok hoyatimizin biitiin sferalarina sirayot etmisdir. O, haor bir mogqamda 6zii-
niin hiidudlarinda biitiin miinasibatlorin sivil saciyys kasb etdiyi davranig
formasin1 vo diinyaya baxis bucagini ifado edir. Madoni miinasibatlor siya-
sot alomindo do xiisusi shomiyyoto malikdir va siyasatin “cirkli ig” kimi de-
yil, “miimkiin olan1 etmak sonati” kimi 6ziinii tosdiqlomasi do mahz bu mii-
nasibatlor ¢or¢ivasinds bas verir. Comiyyotdo onun bolodgisi qismindo iso
insanlarin irado vo davraniglarina tosir gostormok iqtidarinda olan giiclii
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soxsiyyatlor, liderlor ¢ixis edirlor.

Azorbaycanin tarixi inkigafinin ayri-ayr1 morhalolorinds ortaya ¢ixan
siyasi liderlor 6zlorinin xarizmatik keyfiyyatlori ilo monsub oldugu millatin
azadligi, layiqli hoyat soraitine qovusmasi vo hortorafli inkisafi namina bo-
yiik islor gérmiislor. Bunlara niimuns olaraq yaxin ke¢gmisimizdo milli dov-
latgiliyin borpasi vo mdhkomlondirilmasi, 6z xalqinin diinya xalqlar1 ige-
risinde layiq oldugu mdvqgeys catmasi, milli maraqlarin, hiiquq ve azad-
liglarin miidafiasi vo tominati namina biitiin bilik vo bacariqlarini, hatta ho-
yatlarini bels asirgomoyon Azorbaycan Xalq Climhuriyyatinin yaradicilarini,
sovetlor donomindo foaliyyat gdstormis bir ¢ox siyasi xadimlorimizi gos-
tormok olar. Azarbaycanin milli-moenavi dayarlorinin, siyasi-hiiquqi made-
niyystinin formalasmasinda onlarin ideyalarinin, faaliyystinin boyiik rolu
olmusdur. Bu liderlorin igarisinde 6ziiniin boyiik intellektual potensiali, ne-
hang siyasi tocriibasi va dl¢iiyagolmaz idarsetma qabiliyyati vo 6ziinlin miis-
tosna xarizmatik keyfiyyastlori ilo iimumilli lider Heydor Oliyev digorle-
rindan segilir.

Azorbaycanda iki marhalads — sovetlor donaminds vo miiasir dovrdo
hakimiyyotdo olmus timummili lider Heydor Oliyevin respublikaya roh-
borlik etdiyi dovrlords bas vermis siyasi-hiiquqi proseslori tohlil etsok, ho-
min dovrlards, xiisusan ds ikinci marhalads 6lkonin inkisafi baximindan ira-
li siirtilon layihalara, proqramlara, yaradilan qaydaya shalinin monovi inami-
n1 ifado edon ideoloji, formalasdirilmis siyasi-hiiquqi institutlara, comiy-
yatdo gorarlarin gqobulunun ossaslandigi norma va prinsiplore insanlarin dos-
toyini ehtiva edon struktur, hoyata kegirilon islahatlarin (asrin miigavilosin-
don tutmus digor iqtisadi, sosial-siyasi vo hiiquqi islahatlarin) miisbat noti-
colonacayini siyasi liderin soxsi keyfiyyatlorine, xiisuson do onun uzaqgo-
ronliying vo siyasat sahosindoki nohong tocriibasine inamla bagli olan perso-
nal legitimliyin mévcudlugunu gérmoak olar.

Umummili liderin soxsi keyfiyyatlori noinki onun otrafi, hom do bii-
tiin Azorbaycan xalqi ti¢lin bir 6rnok olmusdur. Bu baximdan onun monavi
simasinin Azarbaycan comiyyatinin siyasi-hiiquqi madaniyyatinin formalas-
masinda ohomiyyatli rol oynadigini sdylomak olar. Comiyyatdo gedon pro-
seslorin yoniimiinii istigamotlondirmok, hadisslorin gedisatini prognozlasdir-
magq, giiclii siyasi iradoys vo fohmo malik olmaq, genis xalq kiitlolorini
miloyyon moqsadlora nail olunmasi istigamatindo yonoldo bilmok qabiliy-
yati Heyder Oliyevi 6z xalqmnin vo dovlatinin tarixini yaradan dahi bir sox-
siyyot kimi xarakterizo edir. Onun tolqin etdiyi doyorlor, normalar vo ide-
yalar todricon hor kos torafindon monimsenilmis vo biitovliikde toplumun
hoyatinda davranig niimunasine ¢evrilmisgdir.

Getdikceo institusionallagsmis saciyys kasb edon vo 6ziinds ilk novbo-
do sosial tolobatlari, mogsadlori, maddi vo monovi xarakterli ideyalar1 tocos-
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sim etdiron homin norma vo doyorlor sistemlosorok comiyyotin xiisusi to-
zahiirii kimi moadoniyyati, o ciimlodon do siyasi-hliquqi modoniyyati forma-
lagdirmigdir. Sonuncu da ¢oxcohatli hadiso olmagla hoyatimizin biitiin sfe-
ralaran1 — sads insani miinasibatlordon tutmus comiyyatdoki siyasi vo hiiquqi
miinasibatloradok biitiin sahalori ohato edir. Mahz siyasi va hiiquqi madaniy-
yatlor ¢ar¢ivosinds biitiin miinasibatlor sivil saciyyays malik olur. Xiisuson
do bu corcivade siyasot 6z dovleti vo xalqnin monafeyi, hamginin sivil
diinyanin maraglar1 namina biitiin imkanlardan moharatlo istifado etmok
qabiliyyati kimi, hiiquq iss har kasin hiiquq ve azadliglarinin qanunla qorun-
masi, comiyyatin vo insanlarin maraqlarini tam olaraq ifado edon odalotli
hiiquq sisteminin yaradilmasi, hom insanlar, hom do hakimiyyat tomsil¢ilori
torofindon hiiquqauygun pozitiv davranisin sorgilonmasi kimi bir toyinata
malik olur. Comiyyatin biitlin iradosine vo davranisina tosir géstormak iqti-
darinda olan timummilli lider Heydor Oliyev mohz bu ciir siyasi-hiiquqi
madoniyyatin qurucusu olmus, 6ziiniin soxsi niimunasi ilo xalqmnin diisiinco
va baxisglarina ohamiyyatli tosir gdstormisdir.

Azorbaycan xalqmnin yeni tarixi, son ii¢ onillikdo yasanan siyasi vo
tarixi doyisikliklor gostorir ki, dovlst miistoqilliyinin borpasindan sonra
suveren dovlateiliyin formalagdirilmas: yolunda bu dovletin sosial iqtisadi
va siyasi-hliquqi inkisafinin gedisatini miioyyonlosdiron ¢oxsayli faktorlar
mdveud olmusdur. Bunlarin igarisindo mahiyyat etibarilo biitlin comiyyastin
inkisafinin tomolini toskil edon insan faktoruna xiisusi diqqst yetirmok la-
zimdir. Miistoqilliyimizin ilk illarinde comiyystimizin ciddi sinaglara maruz
qaldigini, hamin dovrds ortaya ¢ixan siyasi liderlorin xalqin birliyini tomin
edo bilmomasi, bir ¢cox hallarda aqressiv, niimayiskorans vo idarsolunmaz
xaotik davranigin ustiinliik toskil etmosi vo oksor hallarda miinaqisoli dav-
ranigin qiciglandirict xaraktera malik olmasi fordlorin bir-birinin mévgeyini
tanimaq istomomasing, hdrmatsiz yanasmaya, tolerantligin itirilmosina, nati-
co etibarilo comiyyatdo doyorlor sisteminin dagilmasina gotirib ¢ixarmisdi.
Belo bir dovrde — milli kimliyimizo, milli vo dovlati maraqlara tohliike ya-
randig1 vaxtlarda xalqin tolobi ilo Azarbaycanin siyasi sohnasine yenidon qa-
yidan timummilli lider Heydor Sliyev xalqin giiciine vo miidrikliyins arxa-
lanaraq, onun birliyini vo azadliq ideyasini tacassiim etdirarok bu anomik
vaziyyati doyismoyo, comiyyatdo monavi doyorlorin qorunub saxlanilmasi
vo moéhkomlondirilmasing, saxsiyyastin foalliginin artmasina, onun siyasi-hii-
quqi diisiinco vo madaniyyatinin yliksaldilmosina, siilh, konsensus, kompro-
mis, tolerantliq, razilagsma, siyasi raqibs hormot kimi doyerlor sisteminin
formalasdirilmasina nail olmusdur.

Etik xarizmatik liderin siyasi xatti ilk ndvbado dovlst¢iliyin vo xalq
hakimiyyatinin osaslarinin formalagsmasina, demokratik doyarlarin méhkom-
londirilmasing, xalqin birliyinin tomin olunmasina, onun faaliyyatinin ya-
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radict mocraya yonlondirilmasing istigamatlonir. Bu baximdan Azarbayca-
nin diinya dovlatlori igorisindo layiqli yerini tutmasi {iclin onun hortorafli
inkigafina boylik tohfo vermoklo yanasi, ilk ndvbado xalqumizin osrlordon
bori nosildon-naslo 6tiirdiiyli milli-monovi doyarlorin qorunmasina boyiik
gayg1 vo diqqotlo yanasan, xiisuson do Azorbaycan kimliyinin, madoniyyas-
tinin, xiisuson do dilimizin biitiin sferalarda hortorafli intisar tapmasina zo-
min yaradan liderlor xalqin yaddasina abadi olaraq hokk olunurlar. Onlarin
basladig1 vo hoyata kegirdiyi ¢oxsayli sosial-igtisadi, madoni, siyasi-hiiquqi
islahatlar insanlarin rifahinin yiiksolmasine, comiyyatin hartorafli toraqqQi-
sino va beloliklo do, hakimiyyato miinasibatdo genis xalq kiitlolorinin rogbot
vo etimad soviyyesinin artmasina gotirib ¢ixarmaq iqtidarindadir. Miixtalif
zamanlarda foaliyyot gostormis ondorlorimizin dovletin daxili voziyyatini,
siyasi-hliquqi, sosial-igtisadi miinasibatlorin axarmni diizgiin miioyyanlos-
dirmok, xalqin vo dovlsatin monafeyi baximindan miihiim qorarlar qobul eds
bilmak bacarigi millotimizin siyasi-hiiquqi diislincesinoe vo madoniyyating
ohomiyyatli tosir gostormis, onun milli-monavi ideya vo doyerlor otrafinda
daha s1x birlosmasini tomin etmisdir.

Beloliklo, xarizmatik lider faktoru yasadigi tarixi morholonin yeni
cizgilor olds etmasindo, biitovliikkdo miivafiq tarixi dovriin siyasi-hiiquqi sis-
teminin inkigafinda boyiik rola malik olurlar. Etik xarizmatik liderlor comiy-
yatda sosial-siyasi proseslorin inkisafinin biitlin sonraki gedisatina hoalledici
tosir etmoklo homin comiyyati doyisdire bilocok baslica prinsiplori forma-
lagdirir vo natico etibarilo siyasi-hiiquqi modoniyyatin aktivist-demokratik
formasinin barqorar olmasina sorait yaradirlar. Homin madoniyyat ndvii ¢or-
civasindo toblig vo tolgin edilon doyarlor iimumbosori normalarin tomin
olunmasi haqqinda comiyyat {izvlorinin tosavviirlari ilo uzlagir ki, bu da no-
tico etibarilo insani miinasibatlorin demokratik prinsiplor asasinda qurulma-
si1 sortlondirir. Nohayat, xarizmatik siyasi liderin foal soxsi mévqeyi, qar-
stya ¢ixan miixtolif problemlorin hollino onun baxiglar1 vo yanasma torzi
todricon biitlin comiyyat miqyasinda votondaslarin foallii vo mosuliy-
yatliliyi tiglin bir 6rnoya gevrilir.
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DAKTOP XAPUZMATHYECKOI'O JIUJAEPA B ®OPMUPOBAHUHN
M PA3BUTHUHU NOJIUTUKO-IIPABOBOM KYJILTYPBI

X. k. ACMAIIOB
PE3IOME

JIrobas KynpTypa, B TOM YHCJIE U MOJUTHYECKAs, U MPaBOBas KylbTypa, COCTOUT
13 OPraHMYecKOTo €JUHCTBA JIEMEHTOB CO3HAHMS M pealbHOro mnomeneHus. IlomuTHxo-
IpaBoBasi KyJlbTypa OOILIECTBA OTpa)kaeT OTHOILICHUE U MOBEJEHUE COLUYMa U KaXKIOTo
WHAMBHJA K CYIIECTBYIOUIEH MOJUTHYECKON CHCTEME, BIACTH, HMOJIMTHYECKHUM JHIEpaMm,
IIpaBy, €r0 MHCTUTYTaM M HOpMaM. B To jxe BpeMs OHa XapakTepH3yeT OTHOIICHHE U MOBe-
JIEHHE JIuAepa K HapoAay, OTJAEIbHBIM COLMAIBHBIM IPYINaM, HHOMBICIUIO, JEMOKPATUU U
ee MPHHIMIIAM, K MPaBy, 3alllUTe W pealu3alliy MpaB U cBOOOA yenoBeka. B craTbe nccie-
JyeTcs! BIMSHUE XapH3Mbl HOJINTHYECKOTO JIN/Iepa Ha (OPMUPOBAHUE M YPOBEHb IOJUTH-
YEeCKOW M NPaBOBOW KyJbTYpHl OOIIECTBA; B IIEJIOM NPEANPHHATA IMOIBITKA PaCKpBITh CO-
JepKAHUE U CYITHOCTh MOHSATHUS XapU3MaTHYECKOTO JINJEpa.

KuaroueBble cjioBa: noiauTH4ecKas M MpaBoBas KyJlbTypa, XapU3MaTHUUECKUH JU-

J€P, UCKIHOYUTCIBHBIC YE€PTHI MMOJIMTHYECKOI KYJIbTYypbl U MCHTAJIBbHOCTH, JICTUTUMALIUA
Xapu3Mhbl, COGJ’[FOJICHI/IC 3aKOHHOCTHU U MOAACPIKAHUE ITPAaBOIIOPAAKA.
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FACTOR OF A CHARISMATIC LEADER IN THE FORMATION AND
DEVELOPMENT OF POLITICAL AND LEGAL CULTURE

Kh.J.ISMAYILOV
SUMMARY

Any culture, including political and legal culture, consists of an organic unity of
elements of consciousness and real behavior. The political and legal culture of a society
reflects the attitude and behavior of the society and each individual to the existing political
system, power, political leaders, law, its institutions and norms. At the same time, it
characterizes the attitude and behavior of the leader towards the people, certain social
groups, dissent, democracy and its principles, towards law, protection and realization of
human rights and freedoms. The article examines the influence of the political leader's
charisma on the formation and level of the political and legal culture of society; as a whole,
an attempt was made to reveal the content and essence of the concept of a charismatic
leader.

Keywords: political and legal culture, charismatic leader, exceptional features of

political culture and mentality, legitimation of charisma, compliance of legality and law
enforcement
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Maqala miidafiaginin prosessual hiiquglarinin geniglondirilmasi, istirakgt kimi digar
stibhali va tagsirlondirilon saxslordan asililigin aradan qaldiriimasi, ona etiraz hallarinin
geniglondirilmasi masalalari nazardon kegirilmigdir. Osarda qeyd olunur ki, har Kasin yiik-
sak keyfiyyatli hiiquqi yardim almaq hiiqguqunun ahamiyyati, insan va Vatondas hiiqug va
azadliglarmmin hayata kegirilmasinda roludur. Miialliflor vurgulaywriar ki, bu hiiququn funk-
Siyalarindan biri olan preventiv funksiya nainki saxsin oz hiiquq va azadliglarini hayata
ke¢irmasina komoak edir, homginin doviat hakimiyyati orqanlarmin vazifali saxslarinin insan
Vo Vatondas hiiqug va azadliglarinin mahdudlasdinimasina yonalmis harakotlorinin qarsi-
smin alinmasina zamanat verir. Vurgulanmir ki, miidafiaginin pesakar yardimindan istifado
hiiqguqunun takminlagdirilmasinin maqsadlarindan biri siibhali va tagsirlondirilon saxslarin
cinayat prosesinda taraflorin barabarliyina cahdir, bu da biitiin taraflarin barabar proses-
sual imkanlarini tamin edarak ¢okismanin asasinda duran miiddaadwr va haqigatin miiayyan
edimasinag yonalir. Miidafiagi vo miivakkil arasinda miinasibatlor zamani miidafiagiys etiraz
institutu da cinayat toqibinae maruz qalan saxsin monafelarinin tomin edilmasina xidmat
edir. Qeyd olunur ki, bazon siibhali va ya tagsirlondirilon saxslorin miidafiagiya inamsiziig
formalagsir. Miidafiagi va miivakkil arasinda ziddiyatli vaziyyatin qarsisint almaq maqsadi
ilo klif olunur ki, miidafiagiya ézii-0ziina etiraz imkani taminsin va bu masalasinin halli
mohkamaya havala edilsin. Miidafiocinin prosesdan konarlasdiriimasimin asasinda onun
faaliyyati haqda siibholi va ya tagsirlandirilon saxslorda yarana bilacaok siibhonin aradan
qaldiriimast ideyast durur. Belo hal oldugda miidafiaginin, 6zii-6ziina etiraz hiiququ tanin-
mast toklif edilir. CPM-da miidafioginin igda istirakim istisna edon asaslar (CPM, madda
114) tosbit edilib. Miialliflarin fikrinca, bu hallarin dairasinin sarti asaslar hesabina ganun-
vericilik qaydasinda genislondirilmasi magsada wyugundur va homin sortlor daxilinda
miidafia¢iya miidafiadan imtina etmak hiiququ taninmahidir .

Acar sozlar: cinayst prosesi, miidafio, miidafia¢i, miidafisginin hiiquqi veziyysati,
maraqlar toqqusmast

Cinayat prosesindo miidafio vo onun samaraliliyi masalasi nazari vo
tocriibi baximdan daim digqat morkazinds olan masalalordondir. Miiasir ci-
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nayet prosesi miidafio institutunun gecdiyi yolu, miiasir vaziyyatini tahlil et-
mayi Vo galacak inkisaf istiqgamatlorini miiayyan etmayi zoruri edir. Miida-
fianin problemlarinin kompeks tohlili va halli yolarinin miioyyon edilmasi,
onun togskilati vo funksional problemlorini askarlamadan miimkiin ola bil-
moz. Istintaq vo mahkomo tacriibasi, belo demok olarsa, asrlori ohato edan
Vo hiiquq adobiyyatinda uzun miiddst forqli yanasmalar doguran bir sira
masalalori aktuallasdirir.

Hiiquq adobiyyatinda miidafis institutunun problem mosalalari igarisinds
bir sira elmi nazari fikirlar ganunvericilikdo 6z hallini tapdigi liglin hesab etmak
olar ki, bu yanasmalar miioyyan monada miizakiralordon ¢ixarilmalidir.

Bozi miislliflar problemlori sistemlosdirarakan vakilin tagsirlondirilon
soxsin “ganuni” vo yaxud “qeyri-qanuni” maraqglarin1 miidafis etmali oldugu
ilo bagli moasalo otrafinda fikirlorin tohlilino diggot ¢okirlor. Digarlori vokil
sirri problemina bir istigamotli yanasma niimayis etdirirlor, yani ona vakilin
hiiquqi statusunun elementi kimi baxir, togsirlondirilon soxsin hiiquglarinin
tominat cohatini nadonss diggetdon konarda saxlayirlar.

Odabiyyatda bels bir fikir irali siirtiliir ki , “vakil komak ii¢iin ona mii-
raciot edonin maraqglarinin va nail olmagq istadiyi naticonin ganuni olub-ol-
mamasini miistaqil olaraq miiayyan etmali va isin icraata gobul edilib-edil-
momasi barads gorar gobul etmalidir” (9). Belo yanagsma CPM-in 92.11.1-ci
madasinin miiddealarina zidd deyildir, aksino ona miivafiqdir. Hamin nor-
maya osason miidafio¢i cinayat prosesindos istirak edarkon ganunun taloblo-
rini rahbar tutmali; siibhali va ya tagsirlondirilon saxsin ganuni monafeyinin
miidafiasini biitiin qanuni tsullarla hoyata ke¢irmali; onun vaziyyatinds isin
miimkiin doracads Xeyrino basa catdirilmasi tiglin miidafio etdiyi soXso
zoruri hiiquqi moslohatlor vermali vo miidafio torofin se¢diyi mévqe iizro
harakat etmali; vokil sirrini qgorumali va Vakil andina riayat etmolidir.

Miiollif bunun ardinca hazirda aktual olan vokil vo miivakkil arasinda
movqe ziddiyyati oldugu halda masalonin halli tigin shamiyyat kasb edon
bir naticaya golir. O, gostarir ki, “hiiquqi yardim ii¢iin miiraciot edanin vo-
kilin kdmayi ilo ganunsuz naticays ¢atmagq istodiyini bildiyi halda he¢ kim
vokili homin goxsin olindo aloto ¢evrilmoys mocbur edo bilmaz. Miivafiq
dovlat orqanlar1 va vazifali saxslor do har hansi bir sokilds tomsil etdiyi sox-
sin horokatlorinin ganuni, yaxud qanunsuz olmasini yoxlamagi vakildon to-
lab eds bilmoz. Lakin vakil tarafindon hoyata kegirilon miidafionin vasits vo
metodlart da ganuna osaslanmalidir. Odur ki, vakil soxsin ganuni maragla-
rin1 miidafio edarkon hiiqugpozmalara yol vermomak sortilo biitiin vasito vo
metodlardan istifado edorok sonuncunun monafeino uygun noticonin oldo
olunmasina ¢aligmalidir (9).

Bu fikiri, “Indoneziyada ®dliyysnin hoyata kegirilmoasinda vokil pe-
sosinin rolu” asarindo Ahmad Saiful Aziz 6ziinomoxsus formada dostoklo-
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misdir: “Korrupsiya hallar ilo bagl islords vakillor tarafindon miivokillors

gostorilon hiiquqi yardim qganun gorsivasinds galmalidir. Yoni onlar tore-

findon gostarilon xidmatlor hayata kegirilorkon istintag, ittiham vo mohkama
qarsisinda ganunun prinsiplarini goruyub hagigeti ortaya ¢ixarmaq tiglin

diizgiin vo dogru olmalidirlar” (6).

Vokil dovlat organlar ilo oldugu kimi, hiiquglarim miidafis etdiyi soxs-
lorlo miinasibotds do 6z miistaqilliyini qoruyub saxlamagi bacarmali, hiiqugi
movqeyini va onun hoyata kegirilmasi vasitalorini sarbast segmoalidir” (9).

Anoloji masalonin miiasir dévrdo holo do miizakiro predmeti olmasina
asagidaki amillor do dolalot edir. 05 aprel 2023-cii il tarixdo Azorbaycan Res-
publikas1 Prokurorlugu Azarbaycan Respubllikasi Konstitusiya Moahkomasina
sorgu ilo miiraciot tinvanlamisdi. «AR CPM-in 92.16.3—cli maddasinds nazardo
tutulmus “miidafiaginin cinayat prosesinds istirakini istisna edon hallar”
miiddeasinin hamin macallonin 19.6, 32, 92.10 va 114-cii maddolari ilo slagoli
sokildo sorh edilmasino dair» miiracistdo asagidaki hiiquqi masalalorlo bagl
bir-biri ilo alagsli iki grup masals va bununla moantigi slagads olan, demak olar
ki, dord sualin cavablandirilmasi zoruratini qaldirmisdir.

1) Miidafiaginin cinayat prosesinds istirakinin istisna edon hallara hansi
hallarin aid edilmasini;

2) Bu hallarin ona etiraz edilmali olan hallarla yanas1 miidafiagiya” qada-
gan edilmis hallari“da ohato edib etmamasi;

3) Bununla yanasi togsirlondirilon soxsin 6ziinii togsirli bilmadiyi halda
elan edilmis ittitham {izro miidafioginin cinayst omalinin daha yiingiil
maddays tovsif edilmasine dair miiraciot etmasinin belo hallarin sirasina
aid olub-olmamasi;

4) Togsirlondirilon soxsin 6zlini togsirli bilmadiyi halda elan edilmis itti-
ham tizra cinayat amolinin daha yiingiil maddays tovsif edilmasino dair
miiraciot etmis miidafioginin konarlasdirilmasina dair miidafio olunan
soxsin miivafiq vasatoti Vo ya raziligi olmadiqda hamin miidafiaginin
icraatin sonraki marhalosinds istirakinin miidafis hiiququnun kobud
pozuntusu hesab edilib edilmamasi.

Azorbaycan Respublikasi Konstitusiya Mohkomosi Plenumunun 6z
gorarlarinda hiiquqi yardim almaq hiiququ ilo bagh formalasdirdig: hiiquqi
movqeyinda bir sira prinsipial shomiyyatli masaloys aydinliq gotirmisdir.
Orada bu hiiququn ictimai mahiyati ag¢iqlanmis va gostarilir Ki, har kasin
yiiksok keyfiyyatli hiiquqi yardim almaq hiiququnun ictimai shamiyyati bu
hiiququn 6z mahiyyatina gora insan va vatondas hiiquq ve azadliglarinin ho-
yata kegcirilmasinin vacib tominati olmasidir. Bu hiiququn digar cshati onun
prefentiv funksiyasi vasitaSilo ifado olunur. Konstitusiyada tosbit olunmus
bu hiiququn funksiyalarindan biri olan preventiv funksiya noinki soxsin 6z
hiiquq va azadliglarin1 qanunauygun hoyata kegirmasino komok edir, ham-
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¢inin dovlat hakimiyyati orqanlarinin va onlarin vazifali soxslarinin insan vo
Vatondas hiiquq vo azadhiglarinin geyri-qanuni mahdudlasdirilmasina yonal-
mis harakatlorinin garsisinin alinmasina, eloca da (Kursiv — bizimdir) soxsiy-
yati vazifali soxslorin sui-istifads hallarindan qorunmasina zomanat verir.

Hiiquq adabiyyatinda bu mévqge hami torafindon birmonali sokilda
artiq apriori olaraq gobul edilir ,desok, yanilmariq.

Bunu da gabul etmak lazimdir ki, mohz, konstitusiyada tesbit olunmus
hor kasin yiiksokkeyfiyyatli hiiququ yardim almaq hiiququ genishacmlidir, o
miidafioginin kdmayindon istifado etmok hiiququnu va digar hiiquglar1 da
Oziinds ehtiva edir. Lakin nazars almaq lazimdir ki, tokco miidafiagiys malik
olmaq hiiququnun tasbiti bu hiiququn realizasi tigiin kifayat etmir. Bu ma-
nada, ganunvericilikds, eloca do beynalxalq senadlords oks olunan miidafio-
ciyo malik olmaq hiiququ olave hiiquqlar sistemi ilo birlikdo konstitusion
miiddeanin tomin olunmasina zomin yaradir. Miidafiagiyo malik olmaq hii-
ququ, siibhali va tagsirlondirilon saxsin professional, yiiksok biliys, tocrii-
boya vo monavi dayarlors malik olan, saristoli miidafia¢i segmok, onunla
tokbatok, say vo miiddat mohdudiyyati olmadan, maxfi sokildo gériismoak va
s. hiiquglart ilo vohdstds mahiyyat vo mazmun kasb edir.

Gostarilon hiiquglar sisemindan har hansi elementin ¢ixarilmasi mii-
dafio hiiququnun destruktivlosmasina sabob olur ki, mahiyyst¢o bu miida-
fioni vo midafioginin hiiquqi yardimindan istifadoni hego endirir. Homin
sistemdo miidafiagiya (vokilo) qarsi irali siiriilon talablar, eloca do vakilo ga-
dagan edilon horokotlor yiiksok keyfiyyatli hiiqugi yardima zomanat veril-
masino xidmot edir. Sadaladigimiz hiiquqlarin bu sokildo ganunvericilikdo
tosbiti 6lkads vo comiyyatds, sosial-igtisadi, elmi-texniki inkisaf, eloca do
hiiqug sahasinda gqanungulugun moéhkomlonmasi ilo bagli tendensiyanin do-
rinlogsmosi miidafioci yardimindan istifado etmok hiiququnun haqiqiliyi {igiin
vacibdir. “Azorbaycan Respublikasi Cinayat-Prosessual Mocallosinin 92.12-
ci maddoasinin bozi miiddealarinin sorh edilmasina dair” 2011-ci il 20 may
tarixli Konstitusiya Mohkamasinin Qararinda geyd edilir ki, adalot miiha-
kimasinin asas tnsiirlarindon biri kimi, miidafia¢inin kdmayindan istifada
etmok hiiququnun baslica moagsadi siibhali vo ya togsirlondirilon gsoxsi mii-
dafia¢i ilo tamin etmoklo, cinayat prosesinds toraflorin real (haqiqi) borabor-
liyino zomanot vermokdir. Toaraflorin barabar imkanlara malik olmasi ¢okis-
monin oasasinda duran tomol miiddsadir vo hagigatin miioyyan edilmasino
xidmat edir. Digor gorarinda KM-si vurgulayir ki, miidafio¢inin siibhali vo
ya togsirlondirilon soxsin 6zii torafindon sorbast se¢ilmasi hiiquqi yardimin
somoraliliyini artirmagqla yanasi, imumiyyatlo, mohkama midafiosinin key-
fiyyatina tosir gostorir. Belo Ki, etibar etdiyi va birlikdo miidafio strategiya-
sin1 razilagdirdigi miidafiagi torafindon tomsil olunma siibhali vo ya togsir-
londirilon soxsin gqanuni maraqlarina xidmot etmis olur. Vokil vo onun mii-
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dafio etdiyi soxs arasindaki miinasibatlorin etibar vo anlagilmaya osaslanmali
olmas1 Avropa Mohkomosinin hiiquqi moévgeyino do miivafiqdir (3). Bu
monada miidafiagiys malik olmaq hiiququ mohz hoqiqi miidafioni yerino
yetirmak iqtidarinda olan miidafiaginin cinayat mithakimo icraatinda istiraki
ilo reallasa bilar. Qanunverici mohz miidafia institutunun osasinda miidafia
olunanin miidafiagiys inaminin, etibariin sarsilmazligini qoyur vo bu yalniz
qarsiliglt hérmot vo anlagsma osasinda movcud ola bilar. Bu els bir tomoal
miiddoadir ki, bu etibarin, inamin pozulmasi miidafionin yerina yetirilmasini
hego endirir. Rusiyanin taninmig, elm alominds ¢ox niifuzlu alimlarindon
olan I.L.Petruxin diizgiin olaraq vokilliyi, demokratik comiyyatlords “boyiik
etibar vo inam qazanmis” (kursiv — bali mahz, béyiik etibar va inam gazan-
mug) yliksak niifuzlu institut kimi xarakterizo edirdi (7, s. 56).

Azorbaycanda vakillik institutu ¢igoklonma dovriinii yasayir. Belo
soraitdo bu niifuz neco qorunmalidir? Ona xalal gatiran hallarin dairasini de-
qiq miioyyan etmok miimkiindiirmii? Belo halda vokil neco horokst etma-
lidir? Qanunverici miidafianin ssasinda mohz miidafis olunan soxsin hiiqug-
larmin Gstiinlilyl prinsipini osas gotiirmoklo, miidafiaginin bir istigamatds,
yalniz togsirlondirilon soXsa qarsi irali stiriilmiis ittthamin tokzib edilmasi vo
yaxud da masuliyyatin yiingiillosdirilmasi istiqamatinda foaliyyat géstormo-
sini miiayyan edir. Miidafiagi vo miidafio olunan soxs arasinda miinasibatlor
bu prinsip asasinda tonzimlanir. Qanunauygun olaraq miidafiaci miidafiadan
imtina edos bilmoz (CPM -92.10.3). Tagsirlondirilon soxs 6z togsirini ona eti-
raf etmis olsa belo, miidafiagi onun tagsirli olmasi1 barads movqe ortaya qo-
ya bilmaz (CPM-92.10.6), qanunda gostarilon iki istisna halda: 1) yeni cina-
yatin hazirlanmasi vo ya toradilmasi barode molumat alinmasi; 2) habelo
miidafioni lazimi qaydada hoyata kegirmomosino gora vokilin masuliyyat
masalasi hall edilorkon miidafio olunan goxsin dalillarinin tokzib edilmasi
hallarindan, basqa hiiquqi yardim gostorilmasi ilo olagadar ona molum olan
molumatlardan miidafis etdiyi soxsin ganuni moanafeyi ziddins istifads oluna
bilorse, onlar1 yaymaq hiiququna malik deyil (CPM -92.9.9).

Yuxarida gostarilonlor kompleks soklinda tagsirlondirilon soxsin yiik-
sokkeyfiyyatli hiiquqi yardimla tomin edilmasi magsadlorine hesablanmis
ictimai maraqlarla sortlonmisdir. Miidafio olunan soxs omindir ki, ehtiyaci
olduqda ona lazimi yiiksokkeyfiyyatli hiiquqi yardim gostorilocak, 0 hiiquqi
yardimsiz qalmayacaqdir. Eloco do comiyyatin har bir tizvii bu yardima eh-
tiyac duyduqgda ona belo yardim gostorilocayi hagda inam vo aminlikdadir.
Bu movqe, Avropa Insan Hiiquglar1 Mohkomasinin yanasmast ilo iist-iisto
diistir vo vokillors hiiquqi yardimin hoyata kegirilmasi iigiin genis hiiquglar
samil edilir, o cimlodon, misal ti¢iin, o miivakkili ilo mahdudiyatsiz malu-
mat miibadilosi imkanlarina (hiiquglarina) malikdir (8).

Miidafia¢i vo miidafis olunan soxs (miivokkil) arasinda miinasibatlor
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zamani ona etiraz edilmosi institutu da cinayat tagibina moruz qalan soxsin
hiiquq va ganuni manafelarinin tomin edilmasina xidmat edir. CPM-in mii-
dafiagiya Vo niimayondoys etiraz adli 114.1-ci maddasinda gostoarilir ki,
“miidafiogiya, homginin zarar gokmis soxsin (xtisusi ittthamginin), miilki id-
diagiin, miilki cavabdehin va ya sahidin niimayandasins etiraz onun cinayot
prosesinds sonraki istirakini istisna edon asagidaki hallardan har hansi biri
olduqda osasli sayilmali va sortsiz tomin olunmalidir vo bels hallarda miida-
fiagi vo nlimayonda do 6zii-6ziins etiraz etmalidir. Bu tocriibs Tiirkiys Ciim-
huriyatinds todbiq edilmokdadir,

Lakin Tiirkiys Climhuriyyati 13 mart 1969-cu il tarixli Avukatlik Ka-
nunun 37-ci maddasindo“Avukat kendisine teklif edilen isi sebep gosterme-
den reddedebilir. Reddin, is sahibine gecikmeden bildirilmesi zorunludur.
Isi iki avukat tarafindan reddolunan kimse, kendisine avukat tayinini baro
baskanindan isteyebilir. Tayin olunan avukat, baro bagkani tarafindan belir-
tilen ticret karsiliginda isi takip etmek zorundadir”. Yoni 6zii-6zlino etiraz
etmoays sabob yoxdur, sadacs isdon imtina edir vo bununla har hansi vakil —
miivokkil miibahisosi tamamlanir (12).

Tiirkiye Cumhuriyeti Anayasa Mahkemesi’nin 07.03.1962 giin ve
286/53 sayili kararinda, “Adalet gereklerine uymak zorunda olan ve ken-
disine teklif edilen isi hicbir sebep gostermeksizin reddetmek, aldig1 isi ise,
haksizligin1 anlayinca birakmak yetkisine sahip bulunan avukatin davanin
takibinde objektif bir goriisle hakkin yerine getirilmesine yardimci olmasin-
da kamu yarar1 vardir” goriisi ile, avukatin teklif edilen isi reddetme hak-
kinin anayasal bir hak oldugunu bildirmistir. Kamu yarar1 yaninda, avukat-
lik meslek onuruna olan katkis1 da asla unutulmamalidir (8).

CPM-in 92.11-ci maddasins asason, miidafiogi cinayat prosesindos is-
tirak edarkan ganunun talablorini rohbar tutmali, siibhali vo ya togsirlondiri-
lon soxsin ganuni monafeyinin miidafiosini biitiin qanuni isullarla hoyata
kegirmal1, onun vaziyyatinds isin miimkiin doracods xeyrino basa catdiril-
masi tg¢iin miidafio etdiyi soxso zoruri hiiqugi maslohatlor vermali vo mii-
dafio torofinin se¢diyi movqeya uygun horokoat, cinayst miihakimo icraati
zamani vokil etikasina riayat etmoli va s. vozifalar yerina yetirmalidir. Tog-
sirlondirilon soxsin ittihami tokzib etmasi va hatta yalan malumat vermasi
onun {iglin qanuni miidafio vasitesidir. Bununla borabor CPM-in 92.10.-cu
maddasi ilo miidafiagiyo miioyyan harokatlori etmok qadagan edilmisdir.
Belo ki, hamin Macallonin 92.10.6.-c1 maddalorine goérs, miidafiogiyo mii-
dafis etdiyi saxsin ganuni manafeyins zidd olaraq hor hansi harokati etmok,
o climlodon onun toradilmis cinayatlo alagesini vo togsirini tosdiq etmok
(CPM, 92.10.1.), dzbasina miidafiadon imtina etmok vo ya miidafiagi qis-
minda salahiyyatlorina xitam vermok (CPM, madds 92.10.3.), miidafio et-
diyi soxsin razilig1 olmadan hor hansi soxsi sahid vo ya ekspert gisminda
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cagirmagq, siibhali vo ya togsirlondirilon soxsin hadiss ils alagesi, cinayat t6-

ratmokda togsiri oldugunu va S. bildirmasi gadagan olunur.

Nozariyyads uzun miiddoat miizakirs olunan va tocriibado tez-tez rast-
lagilan mosalalordon biri do miidafiogi vo miidafio olunan soxsin miidafio
movqeyi arasinda ziddiyyat olmasi ila baglidir. Belo halda masals nega hall
olunmalidir? Qanuna gors, vakil miidafiadon imtina eds bilmaz, tagsirlondi-
rilon soxs miixtalif sabablordon (intuitiv, gorxu, ganunu bilarakdan va yaxud
bilmadan, cinayat isi ilo alagodar toplanmis siibutlarin mahiyyatini dork et-
madan va S.) tagsirini inkar edir, miidafiag1 isa amalin daha yiingiil maddaya
tovsif edilmasi barads cinayst isinin materiallarina asaslanaraq vosatat verir.
Oslinda manafelor arasinda ziddiyyat olmadigi halda, bu miidafis iisiilundan
istifado edilmosi tagsirlondirilon soxsin hiiquglar1 vo ganuni monafeyins
uygundur, miidafis institutunun mazmun elementins daxildir.

Togsirlondirilon goxsin togsirini inkar etdiyi halda, miidafiaginin belo
movqe sargilomasi dolayist ilo vo digor hacmda onun irali siirlmiis ittihami
tosdiglomasi kimi toassiirat yaradacaqdir. Belo vaziyyat togsirlondirilon sox-
sin miidafiagiya inamsizligina sobab ola bilor. Bu halda asagidaki variantlar
miimkiindiir:

- Birinci variantda togsirlondirilon soxs vasatat verorok miidafiagidon imina
edir. Bu onun hiiququdur.

- Ikinci variantda ziddiyetin oldugu vo togsirlondirilon soxs miidafiagiden
imtina etmadiyi vo etiraz vermadiyi halda tagsirlondirilon soxsin lazimi
hiiququ yardim almas1 miimkiinsiiz olur.

Lakin buna baxmayaraq, ganunda belo vaziyystin tonzimlonmoasi
proseduru nazards tutulmamisdir. Bu da, bir torafdon miidafiaginin cinayat
prosesinin miistoqil istirakcist olan torof kimi mdvqeyini ortaya qoymasina,
digar torafdon do togsirlondirilon soxsin 6z vaziyyatina uygun “hiiququ yar-
dim almaq hiiququnun” realizasine monfi tosir gostarir. Tocriibads haqli ola-
rag, belo vaziyyoatds ¢ixis yolu nadan ibarat olmalidir? - suali yaranir. Bu
halda hesab edirik ki, miidafiagi miivokkili ilo tokbatok goriisiib yaranmis
ziddiyyati aradan qaldirmalidir. Miidafiagi miidafio etdiyi soxslo movqelari
arasindaki movcud ziddiyati aradan qaldirdigda (o buna c¢aligmalidir, say
gostormoalidir), onun prosesds sonraki istirakina mane olan he¢ bir manea
(angal) galmir. ©ks halda miidafiaginin belo voziyyatdo prosesi davam et-
dirmosi isin hallarindan asili olaraq on azindan miidafio foaliyystinin zaiflo-
masi sababindon tagsirlondirilon soxsin miidafis hiiququnun pozulmasina
sabab ola bilar va yaxud da bels tohliiko mévcud olur.

Tosvir edilmis voziyyatin qarsisini almaq mogsadi ils, toklif olunur
ki, bels hallarda ganunda miidafiagiyo 6zii-6ziins etiraz imkan1 taninmalidir.
Etiraz masalasinin halli iso mohkamayas havals edilmolidir.

Cinayat-Prosessual Macallonin 114-cii maddssinds oks olunmusdur
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ki, miidafiagiys, homginin zaror ¢okmis soxsin (xiisusi ittthamg¢inin), miilki

iddiaginin, miilki cavabdehin va ya sahidin niimayandasins) etiraz onun ci-

nayat prosesinds sonraki istirakini istisna edon vo 114.1.1., 114.1.2,,

114.1.3.,114.1.4., 114.1.5.-ci maddslords sadalanmis hallardan hor hansi bi-

ri oldugda osasli sayilmali vo sortsiz tomin olunmalidir. Bu, asagida sa-
dalanan, hallarda heg bir sart talob olunmur, totbigi iso no miidafia¢inin, na
da togsirlondirilon soxsin iradssi ila sartlondirilmomisdir:

- cinayat prosesinds istirak edan vo ya avvallor istirak etmis hakimlo, pro-
kurorla, miistontiqls, tohqiqatci ilo Vo ya mahkomo iclasinin Katibi ilo qo-
humluq slagoelarinin, habels bu soxslordon soxsi va ya xidmati asililigin
olmasi;

- cinayat toqibi tizro icraatda hakim, prokuror, miistontiq, tohgiqat¢1, hal
sahidi, mohkama iclasinin katibi, torclimagi, miitoxassis, ekspert va ya sa-
hid gisminds istirak etmasi;

- hakim, prokuror, miistantiq vo ya tohqiqat¢1 vozifalorini tutmasi (tog-
sirlondirilon, stibhali soxsin va ya cinayat prosesinin foaaliyyat gabiliyyati
olmayan istirak¢isinin ganuni niimayandasi olmasi, yaxud miilki iddiag1
Vo ya miilki cavabdeh kimi taninmis isladiyi orqanin niimayandasi qis-
mindo istirak etmosi hallarindan basqa);

- ganuni monafeyini miidafio etdiyi togsirlondirilon vo ya siibhali soxsin,
homginin tomsil etdiyi zoror ¢okmis soxs, miilki iddiag1, yaxud miilki ca-
vabdehin ganuni manafeyi ilo ziddiyyat toskil edon soxse hiiquqi yardim
gOstormasi;

- ganuna va ya mohkomonin hokmiina asason miidafiagi vo ya niimayando
olmaq hiiququnun olmamasi.

Yuxarida gostorilmis hallarda miidafiacinin prosesdon konarlagdiril-
masinin osasinda miidafioginin foaliyyatinin diizgiinliiyli barasinds siibholi
Vo ya tagsirlondirilon saxslords yarana bilocak siibhonin garsisini almaq ide-
yasi ¢ix1s edir. Gostorilon hallardan har hansi biri oldugda miidafiagi, 6zii-
Ozlinog etiraz etmoalidir. Miidafiagiys, habelo zoror ¢okmis soxsin (xiisusi itti-
hamginin), miilki iddiaginin, miilki cavabdehin va sahidin niimayandasina
etiraz masalasi cinayat prosesini hayata kegiron organ torafindon holl edilir.

Fikrimizco, miidafiogiyo qadagan olunan horokatlori etmosi hali da
onun prosesdon konarlasdirilmasina sobab ola bilor vo olmalidir. Belo Ki,
miidafia¢i miidafiadon asassiz olaraq 6zbasina imtina eds bilmoz, miidafio-
¢inin belos hala yol vermasi onun intizam masuliyystins alinmas: tiglin osas-
dir. Sual olunur, miidafia¢i miitamadi olaraq ona qadagan olunan harakatlora
yol verdikdo masalo necs hallin tapmalidir? Proses dayanmali, vakillar kol-
legiyas1 masaloys miidaxils etdikdon sonra proses davam etmolidir? Bunun
liglin hiiquqi osas belo yoxdur. Dayandirmanin osaslar sirasinda belo asas
nozoards tutulmayib.

41



Uzun illarin istintaq vo mahkoma tacriibasi asasinda formalasan vo-
killik faaliyyatinin tomal prinsiplorinin pozulmasi halinda miidafia¢inin foa-
liyyatinin somaraliliyi, elaca do hiiquqi yardimin tomin edilmasindon sdhbat
geds bilmaz.

Miizakira olunan mosalalarls baglh asagidaki naticalori iimumilagdira
bilarik:

Qanuvericilikds miidafiagi kimi istirak edon vokilin miidafiadan im-
tina etmok hiiququ nozords tutulmamisdir. Bu yalnmiz tagsirlondirilon (stib-
hali) soxse maxsus hiiquqdur. Lakin tocriibada, bazi hallarda, vakilin obyek-
tiv sobablordan prosess golo bilmamasi hali nozards tutulur vo onun svoz-
lonmasi qaydasi miiayyan edilir (misal {i¢iin, CPM—in 312.4-ci maddosi).
Goriindiyt kimi, “tagsirlondirilon soxs tarafindon dovat olunmus miidafiogi-
nin istiraki uzun miiddat oarzinds (har bir halda 10 (on) giinden artiq olma-
magq sarti ilo) tizrli sabablors gora miimkiin olmadiqda mohkams isin baxil-
masini toxira salaraq togsirlondirilon soxse basqa miidafiagi segmoayi toklif
etmok, 0, imtina etdikds iso vokillor kollegiyasinin miivafiq qurumu vasi-
tosilo ona yeni miidafiagi toyin etmok hiiququna malikdir”. Belo ki, ganun
miidafiaginin ovoz edilmasi qaydasini miiayyan edir vo bu halda miidafio
hiiququnun pozulmasindan séhbat getmir va geda do bilmaz.

- Digor normalarda miidafia¢inin miidafio etdiyi soxsin movqeyi asasinda
horokat etmosi tashit edilir. Vo buna kifayast godor normativ asas gostor-
mok miimkiindiir. CPM-in 92.10-cu maddoasindo gostarilon horokatlori et-
mosi midafiogiys qadagan olunur. Bura aid edilon hallarin hamisinin ru-
hunda miidafio olunan goxsin cinayst torotmis olsa belo, onun hiiquglarinin
gorunmasi vo onun mdvqeyinin iistiinliiyii durur.

CPM-do miidafioginin isdo istirakini istisna edon sortsiz osaslar
(CPM, madds 114) hallar tashit edilib va bu siyah1 goatidir. Maddado goste-
rilmis bu hallarin dairasinin genislondirilmasi yalniz qanunvericilik qayda-
sinda miimkiin ola bilar. Lakin sual olunur bu hallarin dairssinin artiril-
masina zorurot varmi? Bu miidafio institutuna neco tosir gostors bilor?
Vokillarin cinayat prosesini aparan organlar torafindon prosesdon siini
sokilds konarlasdirilmasina sobob ola bilormi? Bali, belo tohliiko vardir.

Bu mosolalor do diggotdon konarda galmamalidir. Digor torafdon
vokila qadagan edilon harokatlora yol vermasi hansi hiiquqi naticalara sobob
ola bilor va olmalidir? Bu horokatlorin vokilo gadagan edilmasinin prosesual
maqsadi nadir vo yaxud hansi amillarlo sortlonir? Miidafiaginin cinayat pro-
sesinds istirakini istisna edon hallara hansi hallar aid edils bilor vo s. suallar
ortaya golir.

Biitiin bu suallarin bir magalo ¢argivasinds cavablandirilmasi fikri-
mizca, realligdan uzaqdir .

Lakin onu geyd eds bilorik ki, biitiin bu suallarin cavablandirilmasi
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zamani vakilin miivokiling “ziyan vurmama® prinsipi osas kimi gotiirilmali,

moasalo bu prinsip asasinda hall edilmalidir. Aparilmis tahlillar bels naticaya

golmaya osas verir ki, asagidaki miistosna hallarda da miidafia¢iys miida-
fiadon imtina etmok hiiququ taninmalidir:

- Miivakkil, bu halda va asagida siibhali va togsirlondirilon soxslor nazards
tutulur) vo miidafia¢inin movgelarinds, miidafia¢inin cohdlarine baxma-
yaraq aradan qaldirilmast miimkiin olmayan, shamiyyatli ziddiyyat oldu-
gu halda;

- Razilagdig1 amak haqqini miidafiagiys tam vo ya gismon 6domadikds;

- Miivakkil miidafia¢iyo miidafionin ganuna, vakilin etik davranis norma-
larina zidd yolla hayata kecirilmasini tokidlo toklif vo ya tolob etdikds;

- Miivakkil miidafiagi ilo ardicil olaraq tohqgiramiz, sorof vo loyaqgatini al-
caldici torzdo roftar etdikdo;

Goriindiiyti kimi, bu sartlor daxilinde miidafianin ganuni yolla hayata
kegirilmasindan va somoaraliliyindon danismaq olmaz. Belo voziyystds hii-
quqi yardim prinsipi miidafiaginin prosesdon konarlasmasini (konarlasdiril-
masini) sartlondirir. Tobii ki, ganunverici torafindon miidafiaginin prosesdon
konarlagdirilmasinin sartsiz osaslarint mayyon edildiyi kimi, sorti osaslarin
Vo kanarlagdirilma mexanizminin do aydin sokilda tonzimlonmasini moagse-
duygun hesab edirik.
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O COBEPHIEHCTBOBAHHMU NPOLHECCYAJIBHOI'O CTATYCA
SAIUTHUKA B YT'OJIOBHOM ITPOHECCE

M.C.TTA®APOB, P.I'PYCTAMOB
PE3IOME

B crathe paccMOTpeHBI BOIIPOCH PACHIMPEHUs MPOIeCCyaabHBIX MPaB 3alIUTHUKA,
YBEIMYEHHUs] PAMOK €ro MPOLECCYalbHOI CaMOCTOSITENIbHOCTH, @ TAaKKE YCTPAHEHHUS €ro
3aBUCHMOCTH OT I10JI03PEBAEMOT0 U OOBHUHIIEMOTO.

B pabote oTrmedaercs, 4YTO BaXKHOCTh IpaBa KaXkKJOTO HA IOJydeHHWE KaueCTBEHHOM
IOPUANYECKON TTIOMOIIN 3aKIIFOYAaeTCsl B €TO POJIM B peaM3alliyl IpaB M CBOOOJ YETIOBEKa U
rpakIaHUHA. ABTOPBI IIOMYEPKUBAIOT, YTO MPEBEHTUBHAS (DYHKIWS, SBIISIONMIASACS OJHOU M3
(yHKImit 3TOrO MpaBa, HE TOIBKO IIOMOTAET YEJIOBEKY OTCTOSATH CBOM MHTEPECHI, HO M TapaH-
THPYET TpeIOTBpalIieHHe ACHCTBUN JOJDKHOCTHBIX JIMII OPTaHOB I'OCYIApCTBEHHOH BIACTH,
HaIpaBJICHHBIX HA OTPAaHWYEHHME 3THX NpaB M cBoOoJ. OTMmeyaercsi, 4TO OAHON W3 LeneH
COBEpILCHCTBOBaHMSI TIpaBa Ha HCIHOJIb30BaHUE MPO(ECCHOHATBFHON MOMOIIM 3alIUTHUKA
SIBISIETCSI TIOTIBITKA YPABHATH B YTOJIOBHOM IIPOIIECCE €0 MPOIECCyaNbHBIE BO3ZMOXXHOCTH C
M0I03pEBaEMbIM U OOBHHSIEMBIM, UTO SIBJISIETCS ()aKTOPOM, IMOJIOKEHHBIM B OCHOBY JIHCKYC-
CHi 10 00eCTIeYeHIIO PaBHBIX MPOLECCYATBHBIX YCIOBHI AJISI BCEX CTOPOH M HANpPAaBJICHO Ha
YCTaHOBJICHHE MCTHHBL. B X0/1€ B3aMMOOTHOIICHHH 3alIUTHUKA Y MOJ3AIIUTHOIO HHCTHUTYT
BO3PaXEHHS 3aIIUTHHUKY CIY>KUT 00ECIEYEHHIO HHTEPECOB JIMIA, OABEPracMOro yroJlOBHO-
My TpECciIeOBaHMI0. B memnsax mpemoTBpamieHus KOH(IIMKTA MEXIY MOJ3aIUTHBIM H €To
3aIUTHUKOM, TPEIJIaraeTcsl MpeAoCTaBUTh MOCIEIHEMY BO3MOMKHOCTb OTKAa3a OT 3aIUTHI
WIM CaMOOTBOJA, ¥ TIPEAJIOKUTh pPEIIeHHe 3THUX BOIPOCOB cydy. B ocHOBe OoTCTpaHEeHUS
3aIUTHHUKA OT TPOLEcca JISKHUT UJesl yCTPAHEHUs] COMHEHHH M, BHITEKAIOMINX U3 3TOT0, KOH-
(IIUKTHBIX CHTyalWi, KOTOpbIE MOTYT BOZHHMKHYTH y IIOJJO3PEBAEMOTO WM OOBHHSEMOTO
OTHOCHTENBHO €ro AEATENFHOCTH. B maHHOM ciyuae mpezyiaraercs MpU3HATh IPABO 3alllHT-
HHUKa Ha CaMOOTBOJ] MJIM OTKa3 OT 3am(uThl. OCHOBAHMUS AJISI OCTPAHEHUS 3al[UTHUKA OT y4a-
cTus B Jiene ycraHoBieHbl ctateeit 114 YIIK Asepbaiimxanckoit Pecrybnmku. 1o MHEHUIO
aBTOPOB, KPYT 3THX OOCTOSITENIBCTB LIEJIECO00PA3HO PACIIUPHUTH B 3aKOHOAATEIEHOM HMOPSAKE
3a CYeT HOBOBBEACHHH. IIpM 3TOM 3aIIMTHHKY JOJDKHO OBITH IMPEIOCTaBICHO TAKXKE IPABO
OTKa3aThCS OT MIPABOBOIT OMOIIH TIO/I3AIIUTHOMY.

KiaioueBble ciioBa: yFOJ'IOBHLIﬁ Inpouecc, 3aluTa, 3allluTHUK, HpaBOBOﬁ CTaTycC 3a-
IMUMTHHUKA, KOH(IJJ'II/IKT HHTEPECOB.
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ON THE IMPROVEMENT OF THE PROCEDURAL STATUS
OF THE DEFENDER IN THE CRIMINAL TRIAL

M.S.GAFAROV, R.H.RUSTAMOV
SUMMARY

The article considered the issues of expanding the procedural rights of the defender,
eliminating dependence on other suspects and accused persons as participants, expanding
the cases of objections to him. It is noted in the work that the importance of everyone's right
to receive high-quality legal assistance is its role in the implementation of human and civil
rights and freedoms. The authors emphasize that the preventive function, which is one of
the functions of this right, not only helps a person to exercise his rights and freedoms, but
also guarantees the prevention of the actions of officials of state authorities aimed at
restricting human and civil rights and freedoms. It is emphasized that one of the goals of
improving the right to use the professional assistance of the defense counsel is to try to
equalize the parties in the criminal process of suspects and accused persons, which is the
provision that is the basis of the dispute by providing equal procedural opportunities for all
parties and is aimed at determining the truth. During the relationship between the defender
and the client, the institution of objection to the defender also serves to ensure the interests
of the person subject to criminal prosecution. It is noted that sometimes suspects or accused
persons distrust the defense counsel. In order to prevent a conflict between the defender and
the client, it is suggested that the defender be given the opportunity to protest on his own
and that the solution of this issue be entrusted to the court. The basis of exclusion of the
defender from the process is the idea of removing the doubt that may arise in the suspected
or accused persons about his activities. In such a case, it is proposed to recognize the right
of the defender to self-protest. The reasons for excluding the participation of the defender in
the case (CPC, article 114) have been established in the CPC. According to the authors, it is
appropriate to expand the circle of these cases in the legislative order due to conditional
grounds, and within those conditions, the defender should be given the right to refuse the
defense.

Keywords: criminal process, defense, defender, legal status of the defender, conflict
of interest
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OOHUM U3 OCHOBHBIX AP2YMEHMO8, NPeoCmAaBIAeMblX APMAHCKOU OUACNOpol U
Apmenueil o npusnanuu «2enoyuda apmany 1915 2oda, cosepuennoeo 6 Typyuu, aersemcs
8b108UdCEHUE 0080008 O MOM, YMO APMHE OOJIHCHbL ObIMbL OMHECEeHbL K IMHUYECKOU SPYN -
ne, 3auuwaemoui Konsenyueii o eenoyude. B nacmosweii cmamve agmopom ucciedyiomcs
MeNHCOYHAPOOHAs NpasonpumMeHumenvras npakmuxa npumenenus Koneemyuu o npeoy-
npescoenuy npecmyniienus eeHoyuod U HaKa3anuy 3a He2o, a MaKice paziuyHsvie NO3UYUU
YueHvix no paccmampusaemomy eonpocy. ObOCHO8bIBAEMCSL 61600 O MOM, YMO ApMsHE He
Mo2ym Obimb NPUSHAHBL IMHUYECKOU epynnotl 8 cobvimusx 1915 2ooa. Opeanuzosanmvie
delicmeusi no0asasAowel Yacmu apMAHCKO20 HACENeHUsl HA CMOPOHE 8PAICECKUX BOUCK 8
soopysicennol 6opvbe npomus OCMAHCKO20 NPABUMENLCMEA, HOCUIU CIMPO2O ROIUMUYe-
CKULl Xapakmep u Ha 5MOoM OCHOBAHUU UX Cledyem CUUmams NOIUMUYECKol epYNnoil.

KiroueBble cjIoBa: KOHBEHIIMS, TCHOLWJ, 3allUIaeMble TPYIIbI, MEXIyHapO.I-
HBIA TPUOYHAT

YTBepkIeHUs apMsAH O TOM, - 4yTo OcMaHCKas UMIEpus, NbITaB-
IasiCsl BBDKUTB B TSDKENBIX YCIOBUSIX [IepBoit MUPOBOI BOWHBI, ITPUHECHIEN
OounblMe pa3pyllieHus,- COBEpIINa MPOTUB HUX «TEHOLUA», Hadalu BbIC-
Ka3eIBaThed B 1960-¢ roapl, HaMHOTO To3xke 1915 roma. B atu roner Gnaro-
Japs OpraHU30BaHHOM MPONAaraHAUCTCKONW KaMIIaHWU, IPOBOJUMON apMsH-
cKoil nuacnopoii, - npu nogaepxke Coserckoro Coro3a u cTpaH 3amnana,
apMsHE HadaJld pacIpoCTPaHATh JUCKYPC O TOM,- 4To OcMaHCKas UMIIepuUs
COBEpIIMJIa MPOTUB HUX «TEHOIMA», KaK Obl UTHOPUPYS HACUILCTBEHHBIE
JENCTBHUS U BOOPYKEHHBIE BOCCTAHUsS, KOTOPBIE NPUBEIH K UX IEepeMelle-
Huto B 1915 rony [13].

PaccmoTpum 3tH Bompockl 6osee nmoapoOHo. KoHBeHius o mpeny-
MPEeKIECHUN MPECTYIUIEHUsI TeHolUuIa U Haka3aHuM 3a Hero (KonBeHuus o
TCHOIMJIE) SIBJIIETCSI MHCTPYMEHTOM MEXIYHApOJHOTO IpaBa, BIIEPBBIE
KOAUGHUIIMPOBABUINM TpECTyIUIEHHE TeHonuaa. KoHBeHIus O TeHomunae
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ObUIa CTEP’KHEBBIM JIOTOBOPOM I10 MIPaBaM ueJIOBEKa, MPUHATHINA | eHepab-
Holt Accambneeit Opranuzanuun OOwvenuHeHHbIXx Haruit 9 nexaOps 1948
roa M O3HAaMEHOBABUIMM O00s3aTeIbCTBO MEXIYHAPOJHOTO COOOIIECTBA
«HUKOTr/1a O0JIbIIEe» MOCie 3BePCTB, COBEPUICHHBIX BO Bpemsi Bropoit Mupo-
BOM BOMHBI. ET0O npHHATHE 03HAMEHOBAJIO pELIAIOIIMI 1Iar Ha IIyTH pa3BU-
THS MEXKIYHApPOJHOTO MpaBa B 00JaCTH MpaB ueIOBEeKa U MEXIYHAPOJAHOIO
yroJIOBHOT'O IIpaBa, KAKUM Mbl €ro 3HaeM cerojHs. CornacHo KonBeHuuu o
TeHOLU/IEe, TEHOLU ] — 3TO MPECTYIUICHHE, KOTOPOE MOXKET UMETh MECTO, KaK
BO BpeMs BOIHBI, TaK U B MUPHOE BpeMs. OnpeneneHue npecTyieHus re-
HoOIMa, u3nokeHHoe B KOHBEHIIMHU, MOTYYHSIO MIUPOKOE NMPU3HAHUE, KaK
Ha HallMOHAJIbHOM, TaK U Ha MEKIYHapOJHOM YPOBHE, B TOM 4ucie, B Pum-
ckoM craryte MexayHapoHoro yrojgopHoro cyaa (MYC) 1998 roga. Tep-
MUH «T€HOLIU», BIIEpBbIC TpUMeHeH mpodeccopom Padasnem JlemknHbiM B
cBoeil kHure «lIpaBmeHue rocymapcTB OCHM B OKKyHmupoBaHHOUW EBpo-
nex»[15]. OpunuaibHO TePMUH «T'CHOIUI» OOBUHUTEIH MEPUOTUICCKH HC-
nosib3oBanu B HropuOeprckom mpouecce. OgHAKO TEPMHUH «T€HOLUI) HE
BCTPEUYAETCS B 3aKIIOUUTEIBHOM perieHnr HiopHOeprckoro BOEHHOro TpH-
OyHauna, BeimyieHHOM 30 ceHTsa0ps - 1 okTs0ps 1946 r.[2, c¢.10-14]. Mex-
JTYHApOJIHBIA BOCHHBIA TPUOYHAN IS CyJa HaJ TJIABHBIMH BOSHHBIMH IIpe-
crynaukamu Ha JlaneHeM Bocrtoke, mpoBo3rnamenHom B Tokuo 19 sHBa-
ps1946 roma, Ha OCHOBaHMU NPUHUUIOB MeXAyHapoAHOIrO MpaBa, MpHU-
3HaHHbIe cTaryToM HropaOeprckoro TpubyHania mpou3sen oOuryto koaudu-
KallUl0 TPECTYIUIEHUH MpPOTUB MHUpa U OE30MaCHOCTH 4YEJIOBEYECTBA; U
BKJIIOUMJI UX B MEXIYHAPOJIHBIN yrojaoBHbsll kojekc [18]. B cBoelt pesosnto-
uuu 96 (1), npunstoi 11 nexabps 1946 r., I'enepanbnas Accam6bies OOH
3adukcupoBana: «['eHoUU O3HAYaeT OTKa3 B MPU3HAHUU IpaBa Ha CyIlle-
CTBOBAHME II€JIBIX YEJIOBEUYECKUX IPYyMIl. ['€HOLMI- ¢ TOUKHU 3pEHUs MEKIY-
HapOJHOTO IpaBa, SBJIAETCS NPECTYIUIEHUEM, KOTOPOE OCYKIAETCS LIUBU-
JM30BaHHBIM MUPOM, U 32 COBEPIIEHHE KOTOPOTO IJaBHbIE BUHOBHUKU CO-
YYAaCTHHKHU MOJJIEKAT HAKA3aHUIO HE3aBUCUMO OT TOTO, SIBJISIOTCS JM OHHU
YaCTHBIMH JIMLIaMHU, TOCYJapPCTBEHHBIMH JIOJPKHOCTHBIMH JIMLIAMU WJIM TOC-
yIApCTBEHHBIMH JIEATENAMU. [ €HOIUT MOXKET ObITh COBEpIIEH 0 PEIUTrH-
O3HBIM, PACOBBIM, MOJUTHUYECKUM WU KaKUM-TTUOO IpyruM motuBam [58].
OnHako no3ke, B OKOHYATEIbHOM peakluy MeHOIH T ObLT KOIU(PHUIIMPOBAH
Kak caMocTosATelbHOe npectyrieHne B Konsenunn 1948 roma o nmpegymnpe-
KJIEHUH TIPECTYIUIEHHs TeHolMa U Haka3aHuM 3a Hero (KonBenuus o re-
Horuze). Konsenmuto parudumupoBanu 153 rocymapcta (10 COCTOSHUIO
Ha anpenb 2022 r.). Mexnaynapoanslii Cyn (MC) HeoTHOKpaTHO 3asBIISL,
yro KoHBeH1us BoIuioniaer B cede MpUHLHUIIBL, SBIISIOIIMECS YaCThIO 00I1Ie-
ro 0OBIYHOTO MEXIYHApPOAHOTO MpaBa. ITO 03HAYAET, YTO HE3aBUCHUMO OT
TOT0, paTUGUIUPOBAIM JIU TocynapcTBa KoHBEHIIMIO O TeHOIIe, BCE OHU
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IOPUANYECKH CBA3aHbl IPUHLUIIOM, COTJIACHO KOTOPOMY I'€HOLU] SIBJISETCS
MIPECTYIUIEHUEM, 3alPEIIEHHBIM MEXIYHAPOIHBIM IIPaBOM.

Mexnynapoanbiii Cyz Takxke 3asBWJI, YTO 3alpeT FeHoLuaa sBJseT-
Csl UMIIEPATUBHON HOPMOM MEXyHapOIHOTO MpaBa (WM luscogens) u, ciie-
JIOBATEJIbHO, HUKAKUE OTCTYIUJICHUSI OT HEro He jomyckatorcs [6]. B ero
npeamOyJie MPU3HAETCA, YTO «BO BCE MEPUOJABI UCTOPUM T'€HOLUJ MPHUHEC
BEJIMKHE MOTEPU JJISl YEIIOBEUECTBA» M MEXKIYHAPOAHOMY COOOIIECTBY; U
HE0OXOJIMMO «OCBOOOJIUTH YEIOBEYECTBO OT ITOW MEP3KOH HamacTu. ITO
OIIpEICNICHUE CTAJIO0 PE3YJIbTATOM IIEPErOBOPHOIO IPOLIECCA U OTPAKAET
JOCTUTHYTBIA KOMIIPOMHCC cpeAu rocynapctB-uwieHoB Opranuzanuu O0b-
ennHeHHbIX Hanwii, korma KonBennus yxe Obuia pazpadorana B 1948 ro-
ny». Daktudecku, y)ke B 1948 roay Obul IPHHAT OKOHYATEIBbHBIA TEKCT
KonBeHIIMM 0 reHouuie, KOTOPhI CTaja OCHOBOW CO3JaHUSI TAKOTO MHCTH-
TyTa, ONpPEAEIIUB, YTO OTBETCTBEHHOCTh 3a T'€HOLIM]I HAaXOAUTCS MOJ HOpHUC-
JUKLMEN HE TOJIBKO HAllMOHAJIBLHOTO rOCY/1apCTBa, HA TEPPUTOPUU KOTOPOIO
OBLIIO COBEPILEHO IMPECTYIUICHHE, HO U TaKXe «MEXIYHApOJIHOTO YTOJIOB-
Horo TpuOyHana. MexnyHapoaHbslii yronoBHblil TpuOynan (MYC), umero-
IUH IOPUCAMKIUIO B OTHOLIEHUU PacCMaTPUBAEMOrO MPECTYIUICHUS, Hapsi-
ny ¢ KonBeHuue# renomuaa, mpeaycMaTpiuBaeT B cebe Takke OCHOBOIIOJA-
raroliie MPUHIUIBL, COCTABIAIONINE YACTh OOIIEro OOBIYHOTO MEKIyHa-
ponHoro npaBa. K HUM OTHOCSTCS 3ampeT reHouuja, a Takke o0s3aTeib-
CTBO MpeJOTBpaIlaTh I'eHOLM]I U Haka3biBaTh 3a Hero. CornacHo TpeboBa-
HUSM MEXJYHapOJIHOIO IpaBa, OHU 00s3aTeNbHBI IS BCEX I'OCYIApCTB,
HE3aBUCHMO OT TOro, paTU(GHUUHUpOoBaIX OHM KOHBEHLMIO O TeHOUM/E WIN
HeT. MeXlyHapOIHbII YTOJIOBHBIN Cy[l TaK)Ke MpHUILEN K BBIBOJY, UTO 00s-
3aTeIbCTBO NPENOTBpAIIATh T€HOLUA, coAepKaleecs B cratbe B KoHBEH-
LM O TEHOIM/IE HOCHUT SKCTEPPUTOPHANIBbHBIM Xapakrep. Takum obGpaszom,
rocyJapcTBa ¢ MOTEHIMAJIOM OKa3blBaTh BIMSHUE HA APYIHX, 00s3aHBI HC-
MI0JIb30BAaTh BCE Pa3yMHO JOCTYIHBIE UM CPEJICTBA JUIsl MPEAOTBpAllECHUs
TeHOLUa, B TOM YHCII€ B OTHOUIEHUM JIEHCTBUM, COBEPIIECHHBIX 3a Mpeze-
namMu coOcTBeHHBIX rpaHull. [lonoxenue, conepxarieecs B cratbe 11 Kon-
BEHLINH, OIPENENSET FeHOUN] KaK ACHCTBHS, COBEPIICHHBIE C HAMEPEHUEM
YHUUTOXXUTh HAI[MOHAJIbHYIO, ATHUYECKYIO, PAaCOBYIO HJIM PEIUTHO3HYIO
Ipymiy, MOJMHOCThI0 WM YacTu4HO [39]. KoHBeHIus moj reHouuaoM mo-
HUMAeT CIeAyIoUIe NeHCTBUS, COBEpIIaeMble ¢ HAMEPEHUEM YHUUTOXHTD,
MOJTHOCTBIO WJIM YaCTUYHO, KAaKYIO-THOO HAIMOHAJIbHYIO, STHUYECKYIO, pa-
COBYIO WJIM PEJIUTHO3HYIO TPYIITY KaK TaKOBYIO:

a) yOUHCTBO YJICHOB TaKOW TPYIIIIHI;

0) IpUYUHEHHE CEPbE3HBIX TEJIECHBIX MOBPEXKIECHUN MU YMCTBEH-
HOT'O pacCTpOICTBa WIEHAaM TaKOH IPYIIIIbI;

B) NIpPEIyMBIIUIEHHOE CO3JlaHUE JJIs KakoW-TMOO TPYMIbl TaKuX
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KU3HEHHBIX YCJIOBMM, KOTOpPBIE pPacCUMTaHbl Ha IIOJIHOE WM YaCTUYHOE
¢bu3nuecKoe yHUUTOKEHUE €€;

I') MEpbl, paCCUUTAHHBIE HA MPEAOTBPAILEHUE IETOPOKICHUS B Cpe-
JIe TAKOUW TPYIIIbI;

€) HACUJIbCTBEHHAs Iepejada JeTeil U3 OJHOM 4eI0BEYECKON IpyI-
bl B ipyryto [20].

CornacHo KoHBeHIIMM 0 IpeayNpexIeHUN IPECTYIUIEHNS T€HOLH 1A
Y HaKa3aHUU 32 HEro, 3alIMTe MOJIeKAT TOJBKO HAIlMOHAJbHBIC, STHUYE-
CKH€, pacoBble U penuruo3nbie rpynimsl [12,c.155-173]. Bue 3aBucumoctu
OT 0COOEHHOCTEH BCeM YKa3aHHBIM TPYIIIaM B OCHOBHOM XapaKTEpPHBI Ciie-
JyIOIEe OCOOCHHOCTH:

B3anmo3aBucumMocTb. ['pynmbl He MOTYT OBITH OMPEIEICHBI IPOCTO
Kak Tpu Wik Ooyiee YeIOBEKa, pa3roBapHBAIONIUE JAPYr C APYroM MU
BCTpeuaroluecs BMecte. BMecTo 3Toro 0CHOBHOM XapaKTepUCTHKOM TPYIII
SBIISICTCA TO, YTO WICHBI TPYMIIBI 3aBHCAT APYT OT JAPYra, 4ToObl Tpyrma
MOJJIep>KMBajla CBOE CYIIECTBOBaHME U JocTurana csoux uenei. [lo cyrw,
B3alMO3aBUCUMOCTb — 3TO MPU3HAHUE YJIEHAMM TI'PYIIbI CBOEH MOTPeOHO-
CTH B APYI'MX wieHax rpynimsl [21].

B3aumoneiicTBue. {5 cymiecTBOBaHUS TPyl HEOOXOIMMO B3au-
MozelicTBue. B3aumozeiicTBue B Tpymmax OTIHYAETCS OT ApYrux ¢Gopm
obmenus. Kparon, Paiit u Kam yTBep>kaaroT, 4TO OCHOBHOM OIpeeIIsio-
e XxapaKTepUCTUKON TPYIIIOBOTO B3aUMOICUCTBUS SIBJISIETCS €r0 leleHa-
NpaBJICHHOCTh. [laee oHM pa30MBAIOT LIEICHANIPABICHHOE B3aUMO/ICHCTBIE
Ha YeThIpe TUIMA: pelIeHre MpobieM, poseBas urpa, mocTpoeHue KOMaH bl U
noctpoeHue nosepusi [22]. be3 meneHanpaBieHHOTO B3aWMMOJICHCTBHS HAC-
TOSIIIEH TPyNIBl HE CyIIECTBYET. POy, HOPMBI U OTHOLIEHMSI MEXKIY 4Jle-
HaMH CO3/IaI0TCS TIOCPEACTBOM B3aumoeiictus [22]. I'pynmoBoe obiieHme
COCPEJI0TaurBalOT BHUMaHKUE Ha TPYNIIOBOI paboTe JUIsl TOCTUKEHUSI CBOUX
enei [24].

CuHeprusi - Kak COBMECTHOE JIEHCTBHE M KaK CyMMHpPYIOLUIH 3¢-
(beKT, BOBHUKAIOIIHIA B Pe3yJIbTaTe COBMECTHOTO jaercTus [1,c.48-52].

OpHUM U3 MpeuMyliecTB paboThl B TPYIIAX U KOMaHAAX SIBISETCS
TO, UTO OHU MO3BOJIAIOT TOOUTHCS TOTO, YETO HE CMOTJIM ObI IOCTHYb B OJU-
HOuKy. Teopus cuctem npenmnosnaraet, yto «llenoe Gonblie, yem cymma ero
yacteli»[24]. B aToM, 1 ecTh unes cunepruu. B opkectpe mwim rpymme Kax-
JIbIA 4eJI0BEK JTOJDKEH BBICTYNATh, YTOOBI TOMOYb O0Jiee KPYITHOMY KOJUIEK-
THBY CO3/1aBaTh MY3bIKYy TaK, KaK 3TO HEBO3MOXKHO cJliejaTh 0€3 COBMECTHOU
paboThI KaXKI0r0 yyacTHUKA[24].

OOumme meJm OTHOCATCS KO BCEMY, BCEM; PACIPOCTPAHSIIOTCA Ha
Bcex [3]. JIromu, cocTaBmsIonIre TPYIIbI, COOMPAIOTCS BMECTE IO OIpejie-
JICHHOW MpHYMHE WM Ledu. XOTS OOJBIIMHCTBO YJIEHOB TPYIIBl HUMEIOT
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WHIUBUAYAIbHBIE IIE]TH, TPYIIITa BO MHOTOM OINPEACISETCS OOIUMU IEISIMH
rpynnbsl. YCTaHOBKA OOIIMX Iiesiell MMeeT 3HadeHue IS Jito0oil opranusa-
MU WM KOMaHJIbI, cTpeMsiInencs no0uThes ycemexa. OOmue menn ciry>kar
PYKOBOJSIIMM CBETOM, COTJIACOBBIBAs MHAWBUYabHBIE YCUIIUS 1O JAOCTH-
KEHUIO OOIICH LEeIN U COCOOCTBYS COTPYIHUYECCTBY MEXKIY WICHAMH KO-
MaHzbl. YeTko ompenensisi ¥ MOHMMAasl OOIIME 1IeTH, OPraHu3alli MOTYT
MaKCUMHU3HUPOBATh CBOM IOTEHILIMAJ, TOBBICUTH MPOU3BOAUTEIBHOCTh U
o0ecreunTh, YTOOBI BCE pabOTaIM HAJl TEMU XKe TEIISIMU.

OO0mme HOpMbI noBeneHusi. Hopma MoxeT ObITh MHAUMBUYaTbHOU
win obuedt. Hopma sBnsieTcss MHAMBUIYadbHOM, €CIM OHA IPEINUCHIBAET
00s13aTeNbHBIA TOJNBKO OJUH pa3 HWHIVMBUAYAIBHO OINPEACICHHBIA IK3EM-
wisip nosenenus. Hopma siBnsieTcst oO1eil, ecinu oHa mpeanuchiBaeT o0s3a-
TEIBHOCTh OMNpPEACNICHHOTrO noBeaeHus. HauBUIyabHBIA WM OOLIUIN Xa-
pakTep HOPMBI HE 3aBUCUT OT TOTO, aapecoBaHa JIM OHA MHIWBUIYaIbHO
OTpeICTICHHOMY JIMILY, WJIA PSAY UHANBUIYATBHO ONPEIACICHHBIX JIUI, WU
KJIaccy NIl (T. €. YUCIy JIMII, ONpe/IeICHHOMY BOOOIIE, a HE MHAUBHUAYalb-
HO). O0s13aTeTLHBIM B HOpME (MJIH TIPEIITMCHIBACMBIM B UMIIEPATHUBE) SIBIISI-
€TCsl ONpeeNIieHHOE TOBEIeHUE. JTO MOXKET OBITh €IUHUYHBIA MUHIUBUIY-
IBHO 3aJaHHBIN IK3EMIUISP MOBEICHUS OJHOTO MM HECKOJbKHX WHJIMBU-
NyajdbHO yKa3aHHBIX JIMI[; HO 9TO MOXET OBITh M HEOMPEIEICHHOE YUCIIO
NENUCTBUN Ui Oe3/1eHCTBUI OHOTO MHAMBUIAYAIBHO OMPEIEICHHOTO JIMIA
WM OIpeAeNIeHHOro kKiacca jui [26]. Hopmbl — 3T0, 10 CyTH, OXHAAHUS
YJICHOB TPYIIIBI, YCTAHOBIICHHBIC TPYIIION, U MOTYT OBITh CO3HATEIHHBIMU
U (QOopMaNbHBIMU WM HEOCO3HAHHBIMH U HeopMmalbHbIMH. Heckonbko
MIPUMEPOB TPYIIIOBLIX HOPM BKIIIOUAIOT OKUAAHHUE, YTO BCE UJICHBI TPYIIIBI
OydyT MPHUCYTCTBOBaTh Ha COOPAHUSX TPYIIBI, OKUIAHHUE, YTO BCE UJICHBI
TPYIIIBI COCPEIOTOUYATCS Ha TPYIIE, a HE Ha JIMYHBIX BOMpocax (Harpumep,
BBIKJTIOYEHHE MOOHMIIBHBIX TeIeQOHOB U APYTUX OTBIEKAIOIUX (aKTOPOB),
a TaK)Ke OXKUJIaHWe, YTOOBI YWICHBI TPYIIHI BHIMOIHUIN CBOIO YaCTh paOOThI
K YCTaHOBIIEHHOMY cpoky. Korma dneHsl rpynmbsl HapymialoT TPYHIOBBIC
HOPMBI, IPYTUE WICHBI TPYIIIBI pAaCCTPAUBAIOTCS, U 3TO MOKET MOBIUATH HA
o011yto 1enb rpymnmsl [27].

CIu104eHHOCTb - OJUH U3 CIOCOOOB, KOTOPHIM YYaCTHHKH TOHHU-
MaroT UJer0 OOIIeHUs B rpynmnax U KOMaHAax, — 3TO KOTJa OHU UCIBITHI-
BAIOT YYBCTBO CIJIOUEHHOCTH C JAPYTUMH Yje€HAMU Tpynisl [27].

CIu109eHHOCTh — 3TO BEAyIas XapaKTEPUCTHKA TPYMIbI, OMpejie-
JISIOMIAsi CTETIeHh €€ €IWHCTBA, ATO €CTh TPYMNIOBas MPUBEPKEHHOCTHh K
€IMHEHUIO, TPOYHOCTh B3auMooTHOmIeHUH. CIlodeHne KOJUIeKTHuBa (op-
MHUPYETCSI B OCYIIECTBIEHUH COBMECTHOW JEATEITHLHOCTH M BBIPAXKAETCS B
CXOACTBE YOEXKIEHWI, MHEHUW, HOPM M TPAIUIHHA, XapaKTepe MEXIHY-
HOCTHBIX OTHOIIeHUH [27].
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Tunel rpynn. He Bce rpynnbl 0IMHAKOBBI U HE BCE 0OBEAMHEHBI 10
OJIHMM U TeM ke nmpuurHaMm. bpunexapt u [Nananec (1998) knaccudunupy-
I0T TPYIIbl «HAa OCHOBAHWHU NPUYMHBI UX O0Opa30BaHUS M YEIOBEYECKHUX
MOTpeOHOCTEHN, KOTOPBIM OHU cirykaTy» [28]. [lepBuuHBIEC TpyMIBI — Xapak-
TEPU3YIOTCA JIIOOOBBIO U NMPUBS3aHHOCTHIO. JlaHHBIE TPYMIIBI, KaK IPaBUIIo,
CYLIECTBYIOT OoJiee JOJATOCPOYHO, YeM JPyTUe IPyMIbl, U BKIIOYAIOT B ce0s
CEMbIO, COCE/IEN POICTBEHHUKOB, KOTOPBIE PETYJIIPHO BCTPEYAIOTCS B IPYII-
nax [28].

OTH 0cOOEHHBIC JIOAW OHHM TPEAJararoT JI000Bb M MOIICPKKY B
JOJTOCPOYHOM MEPCIIEKTUBE, U, YYUTHIBAS 3TO, IEPBUYHBIE TPYIIIHI OOBIYHO
OoJiee 3HAYMMBI, YeM BTOPHYHBIC TpyIIbI [28].

BropuyHsblie rpynnel. B otauyne oT nepBUYHBIX FPYIII, BTOPUYHbIE
rpymnmsl GOPMHUPYIOTCS U BBIOJHEHHS PaOOTHI, BBITOJHEHHS 3a/1a4H,
pelieHus npooiieM U NpUHATUS perieHuii [29]. BropuyHble rpymnbsl UMEIOT
«KOHKpPETHYIO Li€Jb WM Y3HaBAaeMyl0 Li€jlb, KOTOPYIO HE0OXOIUMO J0-
CTHYb; U KOOPAMHALIUA ACSITEIbHOCTH WICHOB KOMaHJbl HeoOXoauma asist
JTOCTHXKEHUS KOMaHHOH nenu i 3anaun» [30]. 'pynnbl akTUBHOCTH -
3TO TPYIIbI, KOTOpPble MBI (OPMHUPYEM [UIsl y4acTUSl B MEPOIPHUATHSIX,
YYaCTHUKHM KOTOPOTO BCTPEYAIOTCSI, YTOOBI JOTOBOPHUTHCS O BPEMEHHU MJIs
UTp, OPraHU30BaTh MEPOIIPUATHS U BBIOPATh MeCTO, Tie urpath [27]. Takum
00pa3om, CleyeT CYUTATh, YTO HALMOHAIBHBIE TPYIIIBI OTOXIECTBISIOTCS
C KOHKPETHOW HalMel, Torja Kak 3THUYECKHE TPYIIbl OTHOCATCA K KYJIb-
TYPHBIM WM S3bIKOBBIM I'pyINIaM, BHYTPU WUJIHM 3a IpeJielaMU ToCy1apCTBa.
PacoBble rpynimsl onpeneisitoTcs Ha OCHOBE HACIEICTBEHHBIX (PU3MUECKHX
4YepT, YaCTO COOTBETCTBYIOIIUX OMPEEIIEHHOMY reorpauueckomMy peruo-
HY, HE3aBUCUMO OT SI3BIKOBBIX, KYJIBTYPHBIX, HAlIMOHAIbHBIX WM PEIUTH-
03HBIX (PaKTOpOB. Peanrno3xeie rpynmnsl BKIOYAIOT TEUCTUYECKUE, HETEH-
CTUYECKHE U aTeUCTHYECKHe coobiecTBa [23, €.357-358; 475-476].

PaccmoTpuMm Oosiee moAapoOHO OCHOBHBIE XapaKTEPUCTHUKU HAILMO-
HaJIbHOM, STHUYECKOM, PAacCOBOM MM penurno3Hoil rpynmnsl. B.I.Kpsicbko u
JUN.®enpamTeiH K HAWOHAJIBHOM TpyIIE OTHOCAT HEOOJIBIIYI0 4YacTh
(0o4eHb pefKO BecbMa 3HAUYMUTENIBHOW IO YMCIEHHOCTH) KaKOH-TMOO Heko-
PEHHOW JUIsl TaHHOM CTpaHbl (pernoHa) HalUWMW WM HapojaHocTH. Harmo-
HaJIbHAs TPYIIa OTJINYAETCSI OYEHb CIIAOBIMHM COILMAIbHBIMU CBSA3SIMH CO
CBOCH HaIMeW WM HapOJHOCTHIO. HarmoHambHBIE OCOOEHHOCTH HYJICHOB
HAIMOHAJIBHOW TPYNIBI U3 MOKOJIECHUS B MOKOJIEHHE O0cIabeBaloT, U MOoCTe-
MIEHHO MPOUCXOAUT €€ aCCUMUJISILIUS HallMel UM HapOJHOCThIO, CPEIH KO-
TOPOH OHA MPOXKHMBAET, MEPEHUMAasi €€ SI3bIK, TPaJuIUH, OObIuau, HPAaBHI,
HOpPMBI TIOBeJIeHUS. B SKOHOMHYECKOM U COLMaTbHO-TIOJIUTHYECKOM OTHO-
IIEHUU HAIMOHAJIbHAS TPYINa, KaK MpaBHJIO, HE UMEET HUYEro oO0ILero ¢
HapoJIOM, OT KOTOPOTO OHA B MpoILIoM Obuia oTopBaHa. OOMUM y HUX SIB-
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JISIFOTCS JIUILb STHUYEecKue yepthl [10].

JTHHYeCKasi TPyNNa 3TO IpyMna Jioaed, pa3AesioluX CX0XKYI0
KynbTypy (yOeXIeHHs, IICHHOCTH M TOBEACHUE), S3bIK, PEIUTHIO, TPOHC-
XOXKICHUE WM JIPYTHe XapaKTEePUCTUKH, KOTOPHIE YacTO MEpeNaroTcs OT
OJIHOTO TIOKOJIEHUS K pyromy [32]. OnaHako 10 HACTOSIIETO BPEMEHU Cpe-
JI1 TIOJINTUKOB U YYEHHBIX JUCKYCCHOHHBIM OCTAeTCsl BOIPOC, OTPaKaeT Jin
KoHnBeHIus HHTEpEChl BCEX TPYMI, KOTOPHIE JOJKHBI OBITH 3alHMIIEHBI 1O
cmbicny KoHBeHIIMM M BXOASAT JM OHU B MepedyeHb 3alluiiaeMbix Jull. B
JAHHOM CJTy4ae Mbl IMEEM B BHY MOJUTHUECKUE T'PYIIIbI, KOTOPBIX HEKO-
TOpbIC yYEHHBIE XapaKTEPU3YIOT KaK JKEPTBAMH «KYJIbTYPHOTO T'€HOLUIA»
[19].

Kakue xe kBanmuduuupyrone oOCTOSTENbCTBA TAIOT OCHOBAHHE
OTHECTH TPYIITYy K YHCIY 3auiumaemMbix 1mo cmeiciy Konsenmuu. Cymect-
BEHHBIM (DAKTOPOM OTHECEHHUS TPYMIIbI (€€ WICHOB) K YUCITY 3aIMIIAEMBbIX
SBIISICTCS XapaKTEPUCTHKA €€ CTAaOMIBHOCTH, T. €. CO3JaHHOW Ha MOCTOSH-
HOM OCHOBE, YJIEHCTBO B KOTOPBIX OIpelessieTcs pokaeHueM. YIeHCTBO B
TaKMX TPyHmIax oObIYHO HE MOXKET OBITh OCIIOPEHO MX WICHAMH, KOTOpBIC
MPUHAJICKAT K HE aBTOMAaTUYECKH, [0 POXKICHHIO, HA TIOCTOSIHHON OCHO-
Be. IX HEoOX0AMMO OTIMYATh OT «MOOMJIBHBIX» IPYIII, K KOTOPBIM JIF000€
JUI0 MOKET MPUCOETUHUTHCS 10 UHIUBUIYATHHOMY JOOPOBOJIBHOMY 005-
3aTeNbCTBY, K TAKUM KakK IOJIMTHYECKHE W SKOHOMHUYECKHe rpynmbl. Ha
MIPaKTUKE HEKOTOpbIe TOCyIapcTBa yOUICTBA, COBEPIICHHBIE B pe3yibTare
MOJIUTHYECKOUN JeSTENHHOCTH (BOOPYKEHHasi 60pb0a, peBOIOLNSI, BOCCTA-
HHUE) UCXO/ U3 MOJUTUYECKUX MHTEPECOB, KBATU(PUIMPYIOT KaK MPeCTy-
nerne reHouun. Cremyer OTMETHTh, YTO B IMPAaBONPUMEHHUTEIBHOW Jesi-
TenbHOCTH KOHBEHIIMM J1OTOBapHBAIOIIMECS TOCYAapCTBA HE JIOJKHBI
MMETh HUKAaKUX COOCTBEHHBIX MHTEPECOB; Y HUX JOJKEH OBbITh OOLIUil UH-
Tepec, a UMEHHO: JOCTHKEHHE TeX BBICOKHX IIeNiel, KOTOpbIe SBISIOTCS
cMbIciioM cymiecTBoBaHuss KonBenmmu. CnenoBarenbHO, BKOHBEHIIMUTAKO-
TOTUTIAHENb3STOBOPUTHOOMH TUBU YA TbHBIXTIPEUMYIIECTBAX HITUTTOIUTHY E-
ckuxuHTepecax [12, ¢.155-173].

CTOpOHHUKHU BKJIIOYEHUS MOJIUTHYECKUX TPYIMI B YHUCIO, 3alllMIIae-
MbIXx KOHBEHIIMEH apryMEHTHPYIOT CBOHM JIOBOJBI CIEAYIOUIMM. Tak, 1Mo
MHeHMI0 JluccoH, «KoHBeHIMS O reHouuJe AOJKHA 3allMIaTh TPYIIH,
o0Jajaromye IpaBoM Ha caMOOTpeIeTICHHe, U OHH JTOJDKHBI OBITh 3alllUIIIe-
HBl OT YHHYTOXeHMs»[16, C.1461]. Ha ocHOBaHMM 3TOrO MpECTYILICHUS
MPOTHB TMOJUTHYECKUX TPYII JTOJDKHBI OBITh BKIIIOUEHBI B OINpE/ICICHHE
TeHOIIM/JIA, IIOCKOJIBKY, B COOTBETCTBHHU cO cTarheil 1 KonBeHIMM 0 renonu-
ne 1948 roga, «IpUYMHEHHE CEPHE3HOIO TEJIECHOTO WM IMCUXWYECKOTO
BpeJla WieHaM TPYIIIbI MPeIcTaBiIsIeT coooit reHouua»[ 16, €.1462].

AHAIOTUYHON TIO3UIIUN O BKIIFOUCHHH TOJUTHYECKUX B CIIMCOK 3a-
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muIaeMslx rpynn npujepsxkusaercs Cayn [17]. 1o ero MHeHuto, Bce rpyn-
1bl, nepednciseMble B KOHBEHIIMM COCTOSIT M3 COLMANBHBIX OTHOLICHUH,
YTO SIBJIIETCSI BOKHBIM 3JIEMEHTOM 4elloBeueckoro ObiTus. Bribop u Hame-
PEHHOE YHUUYTOXKEHHE TIPYIMI, KOTOpbIE XapaKTEpU3YIOTCS KOHKPETHBIMU
COLMAJIbHBIMU OTHOILIEHHSIMU, JIOJDKHBI KBATU(HUIIMPOBATHCS KaK T€HOLH],
€CIIM 3TO JIeJIaeTcs TaKUM 00pa3oM, UTO BBI3BIBAET CTpax M TPEBOT'Y Y TeX,
KTO cocraBisieT otHoueHus. lanee Caysn oTMedaeT, T€HOLUA 3aMETHO OT-
JMYaeTcsd OT JPYTUX HPOTHBONPABHBIX NEMCTBUHM, HMOCKOJIBKY JeHCTBUSA
BUHOBHBIX JIMII JOJDKHBI cOmpoBoXkaaThcs «dolusspecialis, ocoObiM Hame-
pennem» Cayil.

[To muenuto Ten 'yppa u bap6apsr Xapdd 1ro0bie HACUITLCTBEHHBIC
NeUCTBUS C HAMEPEHMEM YHMUYTOXHUTh WJEHTUYHOCTb YTHETEHHBIX IpYIII
apigercs Gopmoit reHouuaa. OHU MPEAJIOKUIN BECTU HOBYIO TEPMUHOJIO-
THIO- «IoIUTHLUY. [1o MX MHEHHIO, «IOJIMTULUA — O3Ha4yaeT corjacue
MpaBsIIeld 3JUTHl WM €€ areHTOB Ha YCTOMUYMBYIO MOJMTHUKY, HallpaBlICH-
HYIO Ha MOJIHO€ WJIM YaCTUYHOE YHUYTOKEHHE OOIIMHHOMN, MOJUTUYECKON
WY TTOJIMTU3UPOBAHHOM 3THUYECKOM rpymib» [46, €.360].

Hanusne u Jlunonna nojararoT, 4To Jr000€ HacWine NPOTUB IOJH-
TUYECKUX TPYII JOJDKHBI OBITh BKJIIOUYEHBI B ompeneneHue reHouuzaa. [lo-
CTYIKH NPECTYITHUKOB UCXOs U3 CTPATETUH BIMSHUS HA MOJIUTUKY, MOTYT
XapaKTepU30BaThCsl TAKUMH JIEHCTBUS KaK - yrpo3bl HACUJIUS, COBEPIICHUE
[I0JKOT'OB, HAlpaBJIEHUE MTUCEM C YIpPO3aMHM BIUIOTH /10 (PU3NYECKOIO HAcH-
TSl B OTHOIIECHHH OIPENEIICHHBIX TPYIII, CTaBALIMX Iepen COOO Joc-
THXKEHHUE MOJIMTUYECKUX II€JIeH, HAlPUMEDP CO3JaHHUE HE3aBUCHUMOIO IroCy-
napcrsa [33, ¢.11].

[Iloy cunTaer, 4TO MOJUTUYECKHE I'PYNIBl — 3TO «KOJUJIEKTUBBI U
MHTEHCUBHBIE BJIACTHbIE OpraHU3allui, MOOMIIU3YIOIINE CUIIbl BIACTH, YTO-
Obl BCTYNUTh B TMOJUTHYECKUIN KOH(MIMKT». CoBeplIeHHe NpecTyIICHHH
MIPOTUB TMOJUTUYECKON TpymNmbl ABIsSETCS (PaKTHUECKON NpeaHaMepeHHOU
MOTIBITKOM pa3pyHIUTh OOLIMHHOE KauyecTBO Tpynibl. B coBpeMeHHOM MUpeE,
B KOTOPOM MBI ceiiuac KMBEM, MOJIUTUUYECKHE TPYIIBI COCTOST U3 UJIEHOB
Pa3HOT0 PEIUTHO3HOr0, STHUYECKOIO U PACOBOIO MPOMCXOXKIEHUS, U IO-
ATOMY X CJEIyeT 3alluiiaTh. B cuiny 3Toro, noauTudeckas rpymnmna J0JKHa
ObITh ObOecrieueHa MEKIYHapOJHO-TIPaBOBOM 3amuTol, BKItoueHa B KoH-
BEHILIMIO O F€HOLHUJE, TOCKOJIbKY OHA COXPAHSET ONpPEeeIIEHHbIE XapaKTepH-
CTHKH, TaKue KaK OOIECTBEHHBbIH 00pa3 >KM3HM M OOLIMHHBIE CBSA3M [25,
c.70]. CIIIA HeomHOKpaTHO BBICTYMAIM 3a BKIIOUYEHHWE TMOJUTUYECKHUX
rpynn B KouBeHnuio o renomuje. OgHako OBLIM HEMOCIEIOBATEIBHO B
TuX HamepeHusx [47]. Tem He MeHee, OyAydl OCHOBHBIM CTOPOHHHUKOM
BKJItOUeHUs1 nonutudeckux rpynn B Koweenumto o renoumpae CIIA, kax
orMmeuaer Jle bnaH, «oTCcTynanu Ha KakJIOM 3Tale €ro NMpUHATHS, KaK OT-
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crynan Hamoneon u3 MockBbl nocie nmojiHoro pasrpomay» [56, ¢.28]. Ilpe-
CTYIUICHHsI IPOTUB MOJUTUYECKUX Tpymil, no MHeHuto Tomac O bpanena,
JOJKHBI OBITH BKJIFOUEHBI B oripezesienne renonuaa. Ceoro nozuinuio Tomac
O Bpanen 000CHOBBIBAE€T TEM, YTO LEJIbIO YHUUTOXKECHUS SIBIISETCS TPYIIA,
a HE TOJIBKO €€ WIEHbI, KaK 3TO HEOJHOKPATHO BUJIEIU T€, KTO IbITAJICA
yHUUTOXUTh [lIunH @eiin B CeBepHoil MpnaHauu Kak MOJIUMTHYECKYIO
rpynny [47]. Janee oH oTMeuaeT, 4TO HE BKJIIOYCHHUE MPECTYIUICHUN TPO-
TUB TMOJUTUYECKUX TPYII B ONpeiesieHuEe TEeHOIMIa «II03BOJSET HCTpeO-
JATH JTI00YI0 OTIPENIeIeHHYIO TPYIIY, SIKOOBI MO MPEIOrOM TOTO, YTO 3TO
MPOUCXOAUT MO MOJUTUYECKUM IpuuuHam» [47]. JIpocT oT™Meuaer, 4To Xo-
TS OpPUTAHCKOE TMPABUTEIHCTBO IMYOIMYHO 3asBIISIIO, YTO OOIIECTBEHHBIN
MOPAIOK M 6€30MaCHOCTD KU3HEHHO BaXKHBI JJIS 3aLIUTHl OPUTAHCKOHN KYJb-
TYpbl, 00IIECTBA U SKOHOMHUKHU, HA CAMOM JI€JI€ OHU HAMEPEHHO BbI3bIBAIN
«pazpyuieHre HU3NIecKOn KU3HU OTIEIbHBIX JIOACH MO MPUYMHE UX MpPH-
HaJISKHOCTU K 4YeJIOBEYECKOMY KOJUIeKTUBY» [34, ¢.19]. Anapeac XeH-
PHUKCCO OXapaKTepH30Ball CJIEMbIM MATHOMY» KOHBEHIIMU OTCYTCTBUE 3alllu-
THI oyiTHdeckux rpymi [48]. [To ero MHEHHIO, 3TO yIymieHUe OyJIeT CIIo-
COOCTBOBATh MOJUTHYECKHUM JIMJIEPAM PEaKIIMOHHBIX PEKUMOB, CKOpee BCe-
ro, COBEpLIaTh UCTPEOJICHNE MOJUTUYECKH YIPOXKAIOIIUX IPYII U BIOCIE -
CTBUM H30exaTh 0oTBeTCTBeHHOCTH. K mpumepy, coOwituss B Kambomke u
VYranne He 1o cmbiciay KoHBEHIIMM 0 reHOLUE HeNb3sl MPaBUIbHO HA3BaTh
reHouuoM [48]. Pemenne cocraButeneil Tekcta KoHBeHIMM HE pacmpo-
CTPaHSTh €€ IOPUCAUKINIO HA MOJTUTHYECKHE TPYIIIBI, HE BBI3BIBAIN 0CO00-
ro GecrnokoiicTBa B OOJBIIMHCTBE cTpaH Mupa. KonBeHuus Oblna paTudu-
uupoBaH npuMepHo 100 cTpaHaMu, U UCKITIOYEHHE CJIOBA «IIOJIMTUYECKUII
u3 crareu II, moxoxe, He ObLT MPOOIEMON B MX pelIeHUs O paTuduKauu
[53]. B CIIA xputuku KoHBeHIMM OCyquiM yaajJeHHE CIIOBa «IOJIUTHYE-
CKUI» U3 crarbu I, HacTanBasg Ha TOM, YTO OH CO3JA€T JIA3€MKYy B OIpese-
JIEHUH TeHOLua, KOTOPOW MOTYT 310yNOoTpeOIsTh TOTAIMTApPHbIE Trocynap-
ctBa, ocobenHo Coerckuii Coro3. I1o ux muenuto, Coerckuii Coro3 Mor
Obl IpeciefloBaTh HALMOHAJIBHYIO IPYMNIy TakMM OOpa3oM, YTO €ro Aei-
CTBUA moanajaanu nox aevicrBuss KonBeHuuu o renouuae. B To ke Bpems
Coserckuii Coro3 MOT H30€KaTh 3TOM OTBETCTBEHHOCTH Ha TOM OCHOBAaHHMU,
YTO €ro JeHCTBUS ObUIM HAMpaBlIEHbl HA MOJABJICHHE MOJUTUYECKON TPyT-
nbl. UToOBI mpeosioneTs 3Ty NpodiemMy, KPUTUKH BBICTYNAIOT 32 BHECEHUE
MOTpaBKH B cTaThi0 II, 4TOOBI OXBATUTH MOJUTHYECKHE TPYIIBIL. XOTS 3TOT
Bonpoc He nomeman CeHary cliaTh CBoe corjiacue Ha patudukanuio Kon-
BEHIIMHU, OJTHAKO B PE30JIOIUH 0 MpUHATHH KOHBEHIIMU OBLIT MPeyCMOTPEH
crenuanbHbli MyHKT, npeaycmarpuBatoninii CIIIA ybenutes Opranuzaiuio
OO0benuHeHHBIX Haruii mpuHSTH MOMPaBKy O BKIIOUEHUU IIOTHUTHYECKOMN
IPYIIBD B CIUCOK OXpaHseMbIX 00bekTOB [53]. s mpaBUIBHOTO MOHU-
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MaHUsl TpoOJIeM TOJIKOBAHUS TPYII 3a MPECTYIUIEHUE TEHOIH]I, PacCMOT-
puUM CyIeOHYI0 MPakTHKy MeXAyHapoJHOro YroJOBHOrO TpuOyHajga IO
Pyanne (manee MYTP) u MexayHapoaqHOro YrojoBHOTO TpuOyHanIa 1O
osiBiIei FOrocnasuu (nanee MTBIO).

[TonyunB mpocsOy npaButenscTBa Pyannst Coser besomacHocTu
OOH Pe3omonmeii 955 ot 8 HOsOpst 1994 1. yupenun MexayHapOAHBIA TPHU-
OyHaJl, C €MHCTBEHHOHN IENIBI0 - MPECICAOBAHKE JIUI], OTBETCTBEHHBIX 32
TeHOILM/]I U JIPyrUe cephe3Hble HApyIIEHU MEKIYHAPOJIHOTO TYMaHUTAPHOTO
IpaBa, COBEPIICHHbIX Ha TeppuTOpUU PyaH/bl, U B OTHOIIEHUU TpakaaH Py-
annpl. [lpecTynmHuKM mOUIeXKaal OTBETCTBEHHOCTH 3a T'€HOLMA U JIpyrue
101I00HbBIEC HAPYLIECHUS, COBEPIICHHBIC HA TEPPUTOPUHN COCETHUX TOCYIapCTB
B niepuoy ¢ 1 saBaps 1994 roga mo 31 nexabps 1994 roma» [51].

AHAJIOTUYHBIE TIOJIOKEHUS HAIUIM CBOE OTPAKEHHE B CTaTyTe
MVYTP ot 8 Hosi0psa 1994 rona, roe ykazano [50], yto TpuOyHan «umeer
MpaBO MPECIeIOBATh JIHI], OTBETCTBEHHBIX 32 CEPbE3HBIC HAPYIICHHUS MEXK-
JYHapOJHOTO TYMaHUTAPHOTO TpaBa, COBEpPIUICHHbIE HA Tepputopun Pyan-
Ibl, U TpaxnaaH PyaHnbl, a Takke aHAJIOTMYECKHUE MPECTYIUJICHUS, COBEp-
LICHHBIE HA TEPPUTOPUU COCEAHUX rOCYIapCTB B nepuo ¢ 1 suBaps 1994 r.
u 31 nexabps 1994 r. Jloka3aHHBIM (DAKTOM COBEpPILNCHHUS T'€HOIH]A B OT-
HOIIICHUHM WICHOB Tpymnmbl sABjseTcs pemenne MYTP ot 2 centsbps 1998
rona[11]. TpuOyHasioM OBUIO YCTAHOBJIEHO, YTO B IEPUOJ C ampeis I
nrob 1994 rona B Pyanye Obut coBepiiieH reHomua. Yuciio xKepTB OlleHUBA-
ercs ot 500 000 mo mmuMOHa YeaoBeK. Bece moka3arenbcTBa i MOATBEP-
XJeHus (akTa COBEPIICHUS TeHOIUIa B OTHOIIEHUU TYTCH OBLIM HUCCIENO0-
BaHbBI CY/IOM U HAILJIM CBOE TOJIHOE TIOATBEPKIICHUE B pellieHuu cyaa. Pe-
IeHne TpuoyHasia HOCHUT cTatyc cyaeOHoro nperenaenta MYC. TpuOynan,
cocnaBiMch Ha KoHBeHIMIO O TeHOIM e, YKa3all, yTo «yOulicTBa Kak OJuH
13 aKTOB T€HOIIN/Ia COBEPILAINCH C HAMEPEHHUEM MOJTHOCTHIO M YaCTUYHO
YHUYTOKUTh HAIlMOHAJIBHYI0, STHUYECKYI0, PACOBYIO WM PEIUTHO3HYIO
IpyIIy KaK TaKOBYIO, B JJaHHOM ciydae Tytcu [41, €.112-129]. Tpubynan
o Pyanne BHUMaTENBHO MCCIIEIOBAJ TPYIITY, BPAKIYIOMINX MEXIY COOO0I0
TyTcu u xyay. Kaxnas rpynma xapakTepu3yeTcsi CIUIOYEHHOCTBIO, OJIHO-
POHOCTHIO, HEM30EKHOCThIO WIEHCTBA, CTAOMIBHOCTHIO, M HAJTMYUEM Tpa-
muiuii. CyiecTBeHHBIM (PaKkTOpoM, YCTaHOBIEeHHOro TpuOyHamom, 3TO
(bakT ucropuueckoit BpaxaeoHoctu. B cBoem perenuu, ceputasick Ha Kon-
BEHIIMIO 0 TeHoruae u Ycrap MYC, TpubyHan nan ciaenyronryro xapakTe-
PHUCTHKY 3aIIUAIIAEMbIX TPYIIIT:

-HAIlMOHAJIbHASI TPYIINa ONPEJesieTCs] KaK COBOKYINHOCTh JIOJEH,
KOTOPBIC Pa3esaioT IPUINYECKHUE Y3bl, OCHOBAaHHBIC HAa OOIIEM Tpa)KaaH-
CTBE B COYETAHUHU C B3aUMHOCTBIO TIPaB U 00S3aHHOCTE;

- OTHUYECKAas TPyNIa OMpeNesieTCs Kak Tpymma, 4ieHbl KOTOPOn
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UMEIOT OOIIHI SI3BIK WITU KYIBTYPY;

- pacoBas rpyIllia OCHOBaHa Ha HACJICJACTBEHHBIX, (DU3UYCCKUX Yep-
TaX, 9acTO OTOXIECTBISIEMBIX C reorpauuecKuM PEerHOHOM, HE3aBUCHMO
OT SI3BIKOBBIX, KYJIbTYpPHBIX, HAIIMOHAJIBHBIX WM PEITUTHO3HBIX (DaKTOPOB;

- pEJIUruo3Hasi rpymmna — 3TO TPyMma, WIEHbl KOTOPOH HCIOBEIYIOT
OJIHY U TY K€ PEIUTHI0, KOH()ECCUIO UITH CITOCOO PETUTHO3HOTO MOKIOHCHHS.

CynebOHas manara, chopMyaupoBaja 00jiee MIUPOKOE OIpEaeiICHUE
STHUYECKOM TPYIIIbL: MPEXKJIE BCEro, Kak «rpymiy, WICHbl KOTOPOH MMEIOT
OOIIHIA SI3BIK M KYJIBTYPY; WU TPYIIA, KOTOPAs BBIACISACT ceOsl MpU3HAKAMU
camouieHTHUKauK [44].

Kax npaBuiio, cpeid y4eHbIX HCCIEIOBATENCH, OTHOCSAIIUXCS K ap-
MSIHCKOW HAIlMOHAJIbHOCTH PETYJISIPHO CTABUTCS BOMPOC O MPUPABHUBAHUU
MOJIMTHYECKUX TPYII K YEThIPEM rpyImam, nepeurcieHHbix B KonBenuu
[49]. TlocnemoBaTenu TakoW TOYKH 3PEHUS apryMEHTHPYIOT HEOOXOIH-
MOCTh 00Jiee MIMPOKOTO TOHSATHS YEIOBEYCCKUX TPYII, KaK COIHATbHBIX
koJuiekTuBoB. JlaBuy JI. HepcecssH 000CHOBBIBAET CBOKO MO3HUITUIO TEM, UTO
MOJIMTHYECKHUE TPYMIIbI, KaK U Apyrue 4 rpymiibl 00J1a7at0T OnpeIeIeHHBIMU
MpaBaMU KOJUIEKTUBHOTO XapakKTepa, KOTOPbIE IPUBOJAT K CYIIECTBOBAHUIO
rpynmbsl. B 3TOM KOHTEKCTE HEOOXOAMMO BBECTH JOMOJHEHUST KOHBEHITHIO
0 MOJIUTUYECKOM reHouume [57].

[IpoTtuBononoxHOro MHeHusi npujep:kupaercss Kalanu KoTopblit
YTBEPXkAA€T, YTO MOJUTUYECKUE TPYNIbl HE MOTYT OBITh BKIIIOUEHBI B
onpeielIeHue TeHOIUa. DTO HEe 03HAYAET, YTO MOJO0OHbBIE MPECTYIJICHUS B
OTHOILLIEHUU TOJIUTUYECKUX TPyNN MeHee 3HauuTenbHbl. OHU MPOCTO, Kak
orMmeuaeT Kabaru He momanaroT o1 MOKPOBUTENHCTBO reHoIuaa. Briroue-
HUE MOJUTUYECKUX TPYII, B CHUCOK OXPaHSIEMBIX JUI, PACIIUPHUIO OBl CO-
nepxxkanne KOHBEHIIMH, TOCKOJIBKY 3TO OXapakTEepU30Bajio Obl TE€HOIU]]
o0bruHbIM siBeHHEeM. Kak oTMedaetr Kabamu Takue rpynmbl, Kak MOJIUTHYE-
CKHE, 3alllMUIeHbl, HO APYTMMHU MEXIYHAapOJHBIMU TIOJIOKEHUsMHU [23,
c.357-358].

HekoTtopsie aBTOpBI Hapsy C MOJUTUUECKHUMH TPyMNIamMu Tpeasia-
raroT, B KOHBEHIIUIO BKJIIFOYUTH CEKCyaJIbHbIE MCHBIITMHCTBA (JIECOUSHKH,
TOMOCEKCYaJIUCThl U Jp.), KOTOPhIE€ OYEHb YACTO CTAHOBATCSA >KEPTBAMH
HaraJIeHWi, BKJIFOYas HamaJeHus 1mo MoTuBy reHommuma [31, €.304-05].
Crapuesa O. cuuTaer, 4To MoJ ONpPEIeSICHUE TeHOIN 1A HE MOANAat0T Ieii-
CTBUS MPOTHUB MOJUTUYECKUX U COLMANIbHBIX rpymi. [lo ee MHeHUIO, BEpoO-
SITHO HanboJiee MHUPOKO W3BECTHBIN TeHONU I B Pyane, ¢ HaTsHKKOM MOAX0-
JUT TIOJ] 3TO ONpEAeNiEHUE, TaK KaK pa3Indyhe MeXIy TyTCH U XYTY, CKOpee
COITMaJIbHOE, YeM APTHHYECKOE, W ITOSIBMIJIOCH OHO BCJIEJICTBHE AEHCTBHUU KO-
noHuanpHOM benpruiickoi agmunucTpanuu [8]. [IpuHaaiexHOCTh K MOIU-
TUYECKUM TPYIIaM B MPaKTUKE MEXKIYHAPOJHBIX CYJOB paccMaTpHBaIach
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KaK BOMPOC MHIUBUIYaTHLHOTO BEIOOPA, U MMO3TOMY MOJIUTUIECKUM TPYIIIaM
HE IPEeIOCTaBIsAIach 3aluTa. Takol MOAXO0/ Hallel CBOE U3JI0KEHHUE B CY-
nebHoi mpaktuke [lemokparnyeckoit Pecmyonuku Konro mo nemy Ilpoxy-
popa nipotuB Tomaca JIy6anru Jlpmino ot 10 despans 2006 roxa [36]. Oto
penieHre cyaa ObLIO MOATBEPXKICHO IMPH MOCIEAYIONUX CyIeOHBIX pac-
CMOTPEHHSIX W HAILJIO CBOE YETKOE 3aKpEIUIeHHWE B CyIeOHON MpaKTHKE
MEXyHapOAHOTO yrojioBHorocyaa [37].

KOpucaukius crenuanbHbIX MEXIYHAPOIHBIX YTrOJOBHBIX TPHOyHa-
JIOB, a Tak:ke MeXIyHapOJHOTO YTOJIOBHOTO CyJla OTPAaHUYUBACTCS OMpeie-
JIEHHEeM TreHouuaa, coaepxkamumcs B KoHBEHUMHM O T€HOUHU[E; MOITOMY
KPUTEpUHU OMpPENETCHUs OXPaHSIEMbIX T'PYII, HE MOTYT TOJIKOBaThCS pac-
mpuTenasHo [4, €.304-305].

Kak crnencTBue, HCTOIKOBaHME TTPU3HAKOB, MEPEUYHUCICHHBIX B OIpe-
JIeJIEHUU MPECTYIUICHHUS] TeHOLU/I, TOJKHO OCHOBBIBATHCSI Ha OOBEKTUBHBIX
KpuTepusax. Takoil moaxoJ B TOJKOBAaHWM MOHATHA 3amuinaeMbix KoHBEeH-
LUEW TPYIII, HE HAIIPABJIEH HA OTPAaHUYCHUE 3ALUTHI ONPEACICHHBIX TPYIII.
HamnpoTus pacimmputenbHOE TOJIKOBAaHUE PAaCCMAaTPUBAEMOTO MOHATHUS TIpe-
BpaTHJIO OBl MPECTYIUICHHE T€HOLU]I B Heclnenu(uyeckoe rpyrmnoBoe mpe-
crymienne [43, €.461-502]. Cyne6nas naatra MYTPIO mo nemy «IIpoky-
pop npotuB Enucuua» noxareBepauna takyro nozunuio cyna [40]. PykoBo-
Jsed uaee aBTopoB KOHBEHUMH O TEHOLMAE MPHU COCTABJIEHUU CIIHCKA
3alUIIAeMbIX TPYII ObUIO OXBaTUTh TOJIBKO HEM3MEHHBIE TPYIIbI, K KOTO-
PBIM JIFOAM TPUHAAJICKAT ¢ MOMEHTa POKIeHUs, 0e3 (JIETKOro) BhIXOJa U3
cocraBa [42]. 3amuTa TaKMX TPYII, UMEET OCOOYIO0 BAKHOCTD IS MEXKIY-
HapOJIHOTO COOOIIECTBA B CBETE BO3MOXHOTO KYJBTYPHOTO BKJIaJa TaKUX
rpynmn. B To xe Bpemst Hen30eKHOe YWICHCTBO B TAKOW TPYIINE JeNano cooT-
BETCTBYIOIIUX JIMI OCOOEHHO YSA3BUMBIMU. OIHAKO HEBO3MOXHO CJENaTh
BBIBOJI M3 ATOTO, YTO JIF00as rpymma, obnagaromnias He0OOXOJUMON CTEMEHBI0
CTaOMJIBHOCTH, MOXET pacCMaTPHUBATHCS KaK TPYyIIa, 3allUIeHHas onpee-
JieHreM renonuaal43].

He menee naTepeceH BOmpoc 0 TOM, KaKue K€ IEUCTBUS JOJIKEH CO-
BEPIIUTH MPECTYMHUK, YTOOBI €ro ACWCTBUS ObUIM KBATH(HUIIMPOBAHBI KaK
TEHOIIHI.

AHanu3upys OTIENbHBIC JIEMEHThl 0ObEKTHBHONW CTOPOHBI COCTaBa
npectymuienus reHouuna, CyneOnas nanara MYTP B dene Katiuwemor u
Py3unoanvr ot 21 mas 1999 roma ykasana, 4yTO «yHHYTOXKEHHE TPYIIIIBI»
«IOJTHOCTHIO UM YaCTHUYHO» XapPaKTEPU30BAIHCH CICIYIONTUMHU JEHCTBUS-
MU BUHOBHBIX JIHIL:[44]|cOoCTaBlieHNE CIIUCKOB BIUATENIbHBIX TYTCH U JPYTUX
YJIEHOB OMIMO3UIIMU; ONPEENIEHNEe UL, MOJUIeKalIuX Ka3HU MO 3apaHee
COCTaBJICHHOMY CIIHCKY; HaOJIO/ICHUE U OTPAHUYCHHE MEPEABIKEHUS ITHX
JoNIeN 1 O0JIeTYeHHsT HamaICHU Ha HUX; KOHTPOJIh 3a TIEPEIBIKCHUSIMHU
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1 OJIOKMPOBAaHHWEM JOpOT; pa3jada OPYXKHs OIOJYCHIIAM; OpraHu3aIus 1
KOHTPOJIb 32 BOCHHOM IMOJATOTOBKOW OMOJYEHIIEB, OpraHu3aIis HanaacHU
Ha TYTCH, BBIABICHUE YOSXKHI TYTCH, (UKCAIUS aJPECaTOB PA3TMUHBIX
KOMMYHaXx, IJIe MOTYT HaXxOJHUThCS TYTCH M OpraHu3aIlus 3acaj JJisd Hama-
JICHUSI BO BpEMsI MEPEIBIKCHUS TYTCH. Y CTAHOBKA CTAIIHOHAPHBIX OJIOKIIO-
CTOB 00OpY/JOBAHHBIX MyJEMETaMH JJIS BBISABICHHUS U YHHYTOXKEHUE TYTCH;
Jlada MmpuKas3a OMOTYCHIIAaM YOMBATh BCEX MPOXOISAIIUX MUMO TYTCH; BBISIB-
JIEHWe KOHKPETHBIX JIMIl U3 MPEACTaBUTEICH TYTCH U UX YOMICTBO; IIPEIo-
CTaBJICHHE TPAHCIIOPTA HAIMAJABIINM; pa3paboTKa IJIaHa HamaJeHUs U KO-
MaHJIOBaHWE HaIaJalolMMU; JUIYHOE y4acTUE MPEABOJIUTENICH B MacCOBBIX
yOuiicTBax; pa3gada HamaJaBIIUM TPAJAUIIMOHHOTO OPYXUs Madere (00Jib-
II0W HOXK C JUIMHHBIM JIC3BUEM JIJII pyOKH CaxapHOTO TPacHUKA), OPTaHU3a-
M aTaKd, 00y4eHHE CTPEIb0e M3 OTHECTPEIBHOTO OPYKHS MO OeKeHIIaM
TYTCH; y4acTHE B TOKA3aTeIIbHOM MacCOBOM yOWMCTBE TYTCH, B OCOOCHHO-
CTH T€X KOTOPBIC UCKAIIK YOCKHUIIIA HA TEPPUTOPUH KATOJIMIECKUX IIEPKBEi
Y MpUIOTOB U 1p.[12].

W3 npuBEICHHOr0 MpUMEpa BUIHO, YTO TAKUMH JCHCTBHSIMH IIpE-
CTYITHUKH JIEMOHCTPHUPYIOT HAMEPEHHUS B COBEPIICHHH TeHoluaa. Heooxo-
JUMO TaKXe Yy4eCTh, YTO NPaBOBas KOHIICTIHS TCHOLUA, TOpa3o IIupe,
YeM OIPECIICHHE ATOTO NPECTYIUICHUs, cojepkamieecs B KoHBeHIMU 0
rexonuze [12].

TakoBBl HEKOTOpBIE TPOOJIEMBl XapaKTEPUCTHKU 3alIUIIAEMbIX
rpynn B KoHBeHIIMM O MPpeaynpexACHUH MPECTYIUICHUS TeHOIUIa U HaKa-
3aHHU 32 HETO.
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SOYQIRIM CiNAYOTININ QARSISININ ALINMASI VO COZALANDIRILMASI
HAQQINDA KONVENSIiYADA QORUNAN QRUPLARIN XUSUSIYYOTLORI

L.K.SOLIMOVA
XULASO

Ermoani diasporu va Ermonistan torafindon Tiirkiyoado toradilmis 1915-ci il “ermoni
soyqirimi”’nin taninmasi ii¢iin 2sas arqumentlardon biri ermanilarin Soyqirim Konvensiyasi
ilo gorunan etnik grup kimi tosnif edilmali oldugunu iddia etmokdir. Miollif bu magalods
“Soyqirimi cinayatinin garsisinin alinmast vo Cozalandirilmast haqqinda” Konvensiyanin
beynolxalq hiiquq tothigetms tocriibasini, eloco do miizakira olunan moasals ilo bagh alim-
lorin miixtolif movqelorini aragdirir. Notico asaslandirihir ki, 1915-ci il hadisslorinds er-
moanilor etnik qrup kimi tanina bilmoz. Ermani ohalisinin boyiik oksoriyystinin diigmen
gosunlarinin torafinds, Osmanli hokumatine qarsi silahli miibarizods miitosokkil harakatlori
ciddi siyasi xarakter dasiyirdi vo ona géra do onlar siyasi qrupdurlar.

Acar sozlar: konvensiya, soyqirim, miidafiys olunan qruplar, beynalxalg, tribunal

CHARACTERIZATION OF PROTECTED GROUPS IN THE CONVENTION ON
THE PREVENTION AND PUNISHMENT OF THE CRIME OF GENOCIDE

L. K.SALIMOVA
SUMMARY

One of the main arguments presented by the Armenian diaspora and Armenia for
the recognition of the 1915 “Armenian genocide” committed in Turkey is to argue that Ar-
menians should be classified as an ethnic group protected by the Genocide Convention. In
this article, the author examines the international law enforcement practice of the Con-
vention on the Prevention and Punishment of the Crime of Genocide, as well as the various
positions of scientists on the issue under consideration. The conclusion is substantiated that
Armenians cannot be recognized as an ethnic group in the events of 1915. The organized
actions of the overwhelming majority of the Armenian population on the side of enemy
troops, in the armed struggle against the Ottoman government, were strictly political in
nature, and therefore they are a political group.

Keywords: convention, genocide, protected groups, international, tribunal
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UOT 340.1
“HUQUQ MONBOLORI” KATEQORIYASI

Y.E.YAVORZADO
Baki Doviat Universiteti
yaver_019@inbox.ru

Maqalada an awal hiigug monbalorinin maddi, ideoloji, idraki, formal va s.
Manada anlamwun farqlandirilmasinin zaruriliyi qeyd olunur. Hiiqug manbalarinin fargli
anlami miisyyan aragdirma dayarinog malikdir. Bunlarin swrasinda hiiqug manbalarinin
maddi monada anlami daha miirakkabdir. Bu halda manba gisminda camiyyatin maddi
soraiti, onun iqtisadi miinasibatlori ¢ixis edir.

Maqalada xiisusi olaraq qeyd olunur ki, hiiqug manboalarinin formal monada
anlami “hiiquq formalart” anlayisi ilo iist-iisto diistir. Hor ikisi doviatdo rasmi olaraq
taminan hiiquq normalarmun ifads formalart kimi ¢ixis edir. Mahz bu monada hiiqug
moanboalari va hiiquq formalari anlayiglarmin eyniliyi miisahida olunur.

Miiallif yanasmasina gora, hiiquqg manbalaring dair miixtolif tosnifatlar hiiquq
moanboalarinin formal (hiiqugi) va sosial olaraq daha mantigli bolgiisii ilo avaz edila bilor.
Bu zaman formal hiiqug manbalari qisminda hiiqugi sanadlor sistemini (normativ hiiquqi
akt, mohkama presedenti, normativ miiqavila va S.) Nazordan kegirmak lazimdur.

Acar sozlar: hiiquq, manbs, ganunvericilik, sistem, norma, konsepsiya.

Giris. Miiasir dovrdo ictimai-siyasi miinasibotlorin siiratlo inkisafi
hiiquq nozariyyasinin bir sira fundamental kateqoriyalarinin yenidon dorkini
giindoma gatirir, humanitar va sahavi hiiquq elmlarinin son nailiyyatloring
osaslanan onenovi hiiquqi anlayiglar barasinds ciddi tadqiqatlarin aparilma-
s zoruri edir. Dorin aragdirmalart tolob edon mdvzular sirasina “hiiquq
monbolori” kateqoriyasi da daxildir, ¢linki onun mozmununun mioyyanlos-
dirilmasi bu va ya digar ictimai hadisonin ona aid olmasini sartlondirir. Bu
anlayisin doqiqliyi hiiquqi problemlarin noazori baximdan islonib hazir-
lanmas1 baximindan da zaruridir.

Hiiquq monbalari kateqoriyasina kohno yanasmanin xiisusiyyati
onun mahdudlugu va geyri-ardicilligr ilo saciyyalonir. Bels ki, hiiquq mon-
balari probleminin aragdirilmasi, bir qayda olaraq, Sovet hiiququnun prob-
lemlori g¢orgivosindo aparildi. Digor dlkalorin hiiquq sistemino miinasibotdo
hiiquq moenbalarinin ¢oxlugu tanindi1g1 halda, Sovet hiiquq sistemi soraitinda
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mahiyyat etibarilo normativ hiiquqi akt hiiququn yegano monbayi olaraq
taniirdi. Ona gora do “hiiquq monbalorinin sistemi” anlayis1 adoton “qa-
nunvericilik sistemi” anlayisi ilo eynilosdirilirdi, “normativ hiiquqi akt” an-
lay1s1 “qanunvericilik” anlayisi ilo ovozlonirdi, ganunla ganunqiivvali aktlar
arasindaki hoddler silinirdi.

Isin magsadi “hiiquq moenbolori” fenomeninin formal ve mozmuni
aspektlorinin kompleks nozari-hiiquqi ve miiqayisali-hiiquqi tohlilidir ki, bu
zaman diqgot miasir Azarbaycan hiiquq monbalori sisteminin xiisusiyyatlori
va bu sistemin torkib elementlorinin nisbeti va qarsiligl alagelori tizerinda
comlogir.

Hiiquq subyektlari konkret hiiquq manbayins istinad etmoakla, gabul
olunan gorara “hiiquqi osas” yaratmaga calisirlar. Belo ki, Avropa Tohsil
Fondunun omokdaslarinin Inzibati Davranis Macallasinin (The ETF Code of
Good Administrative Behaviour) 18.1-ci maddasina gora, “Avropa Tahsil
Fondunun fiziki soxsin hiiquq vo maraqlarina tosir géstoron har bir gorari
miivafiq islo alagasi olan fakt vos hiiquqi asaslara s6ykonmoklo asaslandiril-
malidir”. John Bell geyd edir ki, “hiiquqi 2sas ham gararin gabulunun hii-
quga uygunlugunu, ham do gobul edilmis qorarin diizgiinliiylinii ifads edir.
Beloa bir dalil gatirmak ti¢iin hiiququ tatbiq edon soxs yalniz totbiq olunan
hiiquq manbalarini va ya hiiquqi prinsiplarin macmusunu géstarmir, hom do
adekvat bir asas gatirmak tigiin onlarin sarhini verir ” [1, 42].

Bununla yanasi, dovlat-hiiquqi quruculugunun hazirki marhalosinds
hiiquq monbalarinin yerinin vo shamiyyatinin miiayyanlosdirilmosi hiiquq
elminin mithtim vazifalorindon biridir. Ciinki dovlatin ali moagsadini insan
hiiquq vo azadliglarinin tomin olunmasi togkil edir. “Bu ali magsadin hoyata
kecirilmasi ticiin hiiquqi dovlotin Konstitusiya ilo miioyyon olunmus ob-
yektiv hiiquqlara oasaslanan subyektiv hiiquqlar sobokasi, mexanizmi va
institutlart olmalidir” [2, 572].

Biitovliikds “moanba” sozii 6z miirakkabliyi ils segilir va bir gox ma-
naya malikdir. Bunlardan birincisi, goedim dévrdan ona verilon moana ilo iist-
isto diisiir vo bir baslangic, asas, tomal, sabob kimi gabul edilir. Basqa soz-
I, bu anlam nayinso haradan gaynaqlandigini, nadoan irsli goldiyini ortaya
qoyur.

“Moanba” soziiniin ikinci monasi predmet vo ya hadisanin gaynaglan-
dig1 qiivve ilo baghdir. Bu mévgedon ¢ixis edon mialliflor hiiquqi stiuru,
hiiquqi talimlari vo hakim hiiquq ideologiyasin1 hiiququ yaradan bir qiivva
kimi taniyirlar.

Nohayat, “monbo” soziinilin ii¢lincii monasinda, o, yazili bir abido,
sanad kimi anlasilir. Belo formal yanasma ¢argivasinds hiiquq manbalari hii-
quqi hadisslori toshit edon hiiquqi senadlorin mocmusu kimi ifads edilir [3,
12]. Bu zaman alimlor vaxtilo hiiquqi sonad shamiyyatino malik olmus vo
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ke¢misin hiiquq sistemlori haqqinda bilgileri formalasdiran hiiquqi abide-
lardan bahs edirlor.

Fikrimizca, mohz “monba” sdziiniin son manasindan “hiiquq manbo-
lori” anlayisinin xtisusi hiiquqi monasini arasdirmaq lazimdir. ©gar monba
gisminda miiayyan bir sanad gobul edilirss, hiiququn manbayi miiayyan hii-
quqi senad-akt olmalidir. Hiiququn ictimai miinasibatlorin normativ tonzim-
loyicisi olmast mahiyyatindon ¢ixis edorak, ilk ndvbada, “hiiquq monbalori”
anlayigina biitiin hiiquqi sonad-aktlar1 deyil, yalniz normativ ohomiyyato
malik olan, yani 6z mozmununda hiiquq normalarin1 comlogdiron aktlari aid
etmok lazimdir.

Bununla bels, K.Svaygert vo H.Kets diizgiin qeyd edirlor ki, “milli
hiiquq sistemlarini daha dorindon dork etmok tiglin tokca rosmi hiiquq
monbalarini deyil, hom do hiiquq madaniyyati, ideologiya, dini normalar vo
hiiquqi doktrinani 6yranmok lazimdir” [4, 107-108]. Basqa so6zlo, hiiquqi
onononin xiisusiyystlori nazoro alinmalidir, yoni “moévcud hiiquq norma-
larmin tabiati va Xarakteri, comiyyatin hoyatinda va siyasi sistemda hiiququn
rolu, onun formalagmasi, realizasi Vo dyronilmasi haqqinda insanlarin darin
koklora malik, tarixon sortlondirilmis fikirlori” diqgatdon konarda galmama-
lidir [5, 2].

Diinya tocriibasi gostorir ki, hiiquq normalarinin ifado formalar
forglidir. Bunlar iimumi formada, miicarrad bir qorar soklinds va ya sonraki
analoji islorin baxilmasi zamani imummacburi shamiyyato malik olan
konkret bir isin halli niimunasinds, yaxud hiiquqyaratma faaliyyatini hoyata
keciron orqanlarin miiqavilo praktikasinin naticosi kimi, habelo sadaco
dovlat tarafindon sanksiyalasdirma formasinda ifado olunur. Bazi miialliflor
bu fikri timumilogdirarak bildirirlor ki, “hiiquq normalart ya aydin sokildo
qurulmus formada, ya da bu vo ya digar miibahisanin halli ilo bagli rosmi-
losdirilmamis bir hesabat soklinds 6z tosbitini tapirlar” [6, 16-17].

Bununla olagodar hiiquq monbalori gisminds hiiquqi sonadlor
sistemini (normativ hiiquqi akt, mohkoms presedenti, normativ miiqavils vo
S.) nozardan kegirmak lazimdir. Mahz manbonin sonadli sokildo miiayyan-
losdirilmasi hiiquq manbalari anlayisinin xiisusi-hiiquqi (formal) cohatinin
aydinlasdirilmasinda miihiim rol oynayir.

Eyni zamanda geyd etmok lazimdir ki, bu anlayisin formal torafi hii-
quq elminds uzun miiddat arzinds formalasmisdir. “Formal manada hiiquq
monbalari” dedikds hiiquq normalarmin ifads formalari, yani hiiquq norma-
larmin yerlosdiyi “dol¢a” basa diisiiliir. Bununla belas, hatta hiiquq manbo-
lorinin formal monas1 miixtolif todqiqatgilar torofindon birmonali olaraq
gabul edilmir.

“Hiiquq monbalari” anlayisinin mona miixtalifliyi sababindon bir cox
miiollif onun sorti xiisusiyyatino diggoet yetirirlor. Bu zaman, fikrimizcs,
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“hiiquq monbalaori” anlayisinin sirf “yuridik monbs” monasini onun digor
mMonasi ilo, Yoni hiiququn mahiyyati vo mazmunu Xarakterizo edoan sosial bii-
novra, basglangicla tam sokilda eynilasdirilmasi diizgiin deyil. Bu baximdan
professor M.N.Margenkonun miivafiq mosaloys dair yanasmasi togdirala-
yiqdir. O, bu hiiquqi hadisonin asagidaki aspektlorini nazordon kegirmayi
toklif edir:

a) “etimoloji monada hiiquq monbalori”;

b) hiiququn tobii manbalari (yoni hiiququn formalasmasina taSir
gostaran cografi, iqlim, bioloji va digar faktorlar);

€) birbasa olaraq hiiquqyaratma prosesina Vo bunun vasitesi ilo
hiiququn 6ziina tesir gostaran hiiququn sosial manbalari, yani sosial, siyasi,
ideoloji, kulturoloji va s. kimi amillor;

¢) mixtolif iqtisadi faktorlar1 6ziindo ifado edon maddi hiiquq
monbolori  (bunlar, xiisusilo “marksizm-leninizm” talimi torofindon
toforriiatl sokildo arasdirilir);

d) hiiququn falsofi manboalori, yoni osasinda bu vo ya digar hiiquq
normalarinin, hiiquq sisteminin elementlorinin irlai siiriildyii vo islonib
hazirlandigi ideyalar va ideoloji konstruksiyalar (liberal, mithafizokar va s.);

e) “formal-hiiquqi manada hiiquq monbalari” [7, 46-51].

Bununla yanasi, timumiyyatls, “hiiquq monbalori” anlayigsindan
imtina etmoyo ¢agiran alimlorin say1 da kifayot godordir. Belo ki, halo 6ton
asrin 60-c1 illorinds bu yanagmanin niifuzlu niimayandslorindon biri olan
A.F.Sobanov qeyd edirdi ki, “hiiququn formasi” termininin istifadosi daha
miinasibdir, ¢iinki “hiiququn monboyi” anlayisi ilo ifado edilon mona formal
baximdan bu soziin homin tozahiirii yaradan tosir qiivvosi, Sobob Kkimi
timumi qobul edilmis anlayisina uygun golmir.

Bundan olavo, onun fikrinca, hiiququn formasi anlayiginin istifadosi
todqiqatgin1 vo praktiki ig¢ini hiiquqyaratma, hiiququn formasi vo mozmu-
nunun qarsilight alagolori, hilquq normasinin strukturu vo formasi, hiiququn
miixtolif formalar1 kimi sirf hiiquqi problemlorin halli yoluna ¢ixarir.
Umumon A.F.Sobanovun goldiyi gonasts goro, “hiiququn formas1” termini
ilo hiiquq normalarimni izah edon tofsir aktlarinin, normativ hiiquqi aktlarin
qiivvaya minmasini va ya qiivvadan diismasini ehtiva edon aktlarin hiiquqi
mahiyyatini aydinlasdirmaq daha olveriglidir [8, 42-43].

Ehtimal olunur ki, bu yanasmanin ciddi qiisurlar1 vardir, ¢iinki
osasan dovlat torafindon miisyyon edilmis hiiquq formalarina, yani normativ
hiiquqi aktlar sistemino aiddir. Bu arada “hiiquq monbalori” konsepsiyasi
daha ¢ox hiiquq normalarinin sosial sortlondirilmasini, onlarin moansoayini vo
dovlatin ifads formalarinin miixtalifliyini, habelo dovlotin sanksiyasini almig
digar iradani oks etdirir. Ona gors do hom “hiiquq moanbalori”, ham do “hii-
ququn formas1” anlayiglarinin 6ziinomaxsus spesifik monalara malik olmasi
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barodo miilahizo daha mogbul goriiniir. Bundan slavs, “hiiquq moanbalori”
anlayisinin istifads {i¢tin miitonasibliyi hom do onun hiiquq elminds ansnavi
olmasi ila sartlondirilir.

Naticalar. Belslikla, bu giin hiiququn formalar1 vo ya moanbalori an-
layist ilo bagli masalonin artiq bitmasi barads fikirlorlo razilagsmaq olmaz [9,
83]. Bels ki, birincisi, hiiquq adabiyyatinda hiiquq moanbayinin iiniversal to-
rifi halo do méveud deyil. Miivafiq torif hom hiiquq formasina (“formal mo-
nada hiiqug monbalari”), hom do monbalarine vo ya hiiquq normalarinin
mazmununa tasir edon faktorlara xas olan imumi cahotlori 6ziindo comlos-
dirir.

Ikincisi, hiiquq monbolori anlayisinin oksor teriflorinde hiiquq nor-
malarinin zahiri ifado formalarinin nozordon kegirilmasi problemi mshdud
halda tozahiir edir. Todgiqatg¢ilarin digqoti yalniz son naticays - hiiquq nor-
masinin maddi dasiyicisina (normativ hiiquqi akt, mahkoms presedenti vo
s.) yonalir. Bu zaman qiivvads olan hiiquq normalarinin yaranmasinin va ya
dayisdirilmasinin birbasa sobablori, habelo normanin “dogulusu” prosesi
elmi tohlilin obyektindon konarda galir. Beloliklo do, hiiququ yaradan
amillor nozardon qagir.

Fikrimizco, bu amillari iki qrupa bélmok olar:

1) xiisusi salahiyyatli ganunvericilik vo icra organlarinin foaliyyati
naticasinds hiiquq normalariin magsadyonlii sakilds ortaya ¢ixmasi — mahz
bunlar hiiquq manbalarinin “dogulusunun” birbasa sabablari sayilir;

2) ictimai proseslorinin tosiri altinda hiiquq normalarinin vo konkret
moanbalarin hodofsiz formalasmasi. Onlarin hoarokati nisbaton hiss olunmur,
¢iinki hiiquq normasinin 6ziiniin “dogulmasi” an1 homigo rasional olaraq
gavranilmir. Bu vo ya digor ictimai hayat hadisesinin miivafiq hiiquq nor-
masinin vo ya normalar grupunun mazmununa neco tosir etdiyi, bir gayda
olarag, miiayyan bir miiddatdon sonra dork olunur va tohlil edilir.

Basqa s6zla, hiiquqyaradic1 orqanlarin faaliyyati va ictimai hayatin
faktorlarinin hiiquqa tosiri 6z aralarinda bir-birino ¢ox banzoyir - ¢iinki hom
birincilar, hom do ikincilor hiiquga bir név “kenardan” tasir edirlor. Bununla
bels, onlart bir-biri ilo eynilogdirmok sohv olardi. Belo ki, hiiquqyaratma
subyektlorinin foaliyyatinin hiiquq normalari ilo tonzimlondiyi, miiayyan bir
prosedur-prosessual cor¢ivodo aparildigi, nizamlanmig, magsadyonlii, pe-
sokar va stiurlu bir sokilds bas verdiyi halda, sosial manbalorin inkisafi 6z-
0ziino bas verir, aydin miisahido olunmur vo daha global ganunauygun-
luglarin (sosial ganunlarin) tasirine moruz galir.

“Hiiquq monbalori” anlayisi hiiquq normalarinin (qanunlarin va
ganungiivvali aktlarin) ifado edilmasi vo tosbitinin hiiquqi vasitasi gisminda
cixig edon vo dovloat torofindon formal olaraq miiayyonlogdirilon rosmi hii-
quqi aktlarla mohdudlagmir, habels hiiququn sosial koklorini gostarir.
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Qeyd etmok lazimdir ki, hiiquq manbalarinin maddi monada anlam
daha miirokkab vo tutumlu goriiniir. Burada moanba kimi comiyystin maddi
soraiti, onun iqtisadi miinasibatlor sistemi ¢ixis edir. Lakin belo yanasmada
hiiququn yaranmasinin iki faktoru — dovlot orqanlarinin hiiquqyaratma foa-
liyyoti ilo hiiquq yaradiciligina dolayr tesir gostoran comiyystin maddi
sortlori arasindaki ziddiyyatlor 6ziinii biiruzs verir. Hiiquqyaratma faaliyyati
baximindan, siibhasiz ki, dovlat orqanlart hiiququn formalagmasi vo ifados
edilmasinin holledici moanbayidir. Bununla bels, onlar 6z hiiquqyaratma
foaliyyatini he¢ do hamiso iqtisadi talobatlart nozara almagla toskil etmirlar.
Rosmi hiiquqyaratma faaliyyatinds ictimai hoyatin maddi sartlorinin nazars
alinmas1 giindalik foaliyyatin naticasi yox, daha ¢ox arzu olunan bir
hodafdir. Gergoklikdo bu belo olsaydi, qiisurlu vo somarasiz aktlar gobul
edilmoazdi. Buna goro do comiyyatin maddi sortlori gabul olunan aktlarin
motninds daha daqiq nazars alinmalidir.

Fikrimizca, hiiquq manbalarinin maddi monada anlami 6ziiniin mii-
carradliyi ilo zoif tosir bagislayir. Masalo bundadir ki, camiyyatin maddi
sortlorinin osasinda iqtisadi, siyasi, ideoloji, milli vo diger maraqlarin sin-
tezini 6ziinds oks etdiran insan tolobatlar1 vo monafelori dayanir. Hom do
sirf maddi miinasibatlori tomiz formada hiiququn xiisusi menbayi olarag
farglondirmak homiso miimkiin deyil. Belaliklo, diisiiniiriik ki, “maddi mo-
nada hiiquq monbalori” adlandirilan kateqoriya yalniz digor hiiquqyaradici
faktorlarla eyni sirada dayanan sosial-hiiquqi monabalorin xiisusi bir no-
viidiir.

Hiiquq manbalarinin ideoloji monada anlami zamani hiiquqyaratma
foaliyyatinin ganunauygunluqglart va hiiquqi biliklorin formalagmasinin
intellektual zomini nazardon kegirilir vo bu gismds hiiquq diisiincasi ¢ixis
edir. Hiiquq, onun mahiyyati vo sosial toyinati ideyalar, baxiglar, nozo-
riyyalar, hisslor, duygular va oshval-ruhiyys sistemi soklinds hiiquq diisiin-
casi vasitasilo dork edilir. Hiiquq disiincasi 6ziiniin ideoloji hissasinda
moveud va arzuolunan qanun haqqinda insanin tesavviirlorini formalasdirir
Vo hiiquqyaratma sahasins tasir edir. O, fordi, qrup vo imumsosial soviyyo-
lordo hiiquq moanbalarinin ideya mazmununu vo mogsadlarini osaslandir-
magla vo isbatlamaqla dovlat iradesinin formalasdirilmasi prosesino xidmot
edir. Lakin 6z tobiotino gora sosial-hiiquqi hadiso olmaqla hiiquq diisiincasi
hiiququ yaradan xiisusi sosial faktorlarin sirasina daxil edilir. Tarixin
sohadot verdiyi kimi, ayri-ayr1 dovlstlorin ictimai hayatinin hiiquq diistince-
sinin bilavasito hiiququn yuridik monbayina ¢evrildiyi dovrlarinds sub-
yektivizm, “inqilabi 6zbasmaliq” vo digor hiiquqazidd hadisalor miisahido
olunurdu. Bu sobobdon hiiqugyaratma sahasindoki hiiquq diisiincasi
yardimgt funksiyan1 yerina yetirmok {i¢lin nozards tutulmusdur.
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Hiiquq monbalarinin idraki monada anlami bu vo ya digar hiiquqi
aktin islonib hazirlanmasi arofasinds bunun konkret motivlarini, sobablorini,
sartlorini aydinlagsdirmaga imkan veran Sanod vo materiallara diggot yetirir.
Burada todqgiqatgiya konkret bir hiiquq moanbayinin yaradildigr marhalanin
ruhunu daha yaxsi anlamaga imkan veran miixtalif yazili sonadlorin coalb
edilmasina asaslanan tarixi va siyasi hiiquqi tofsir tisulundan istifads olunur.
Bu sobabdoan belos tarixi yazili materiallar bir o qodar hiiquq manbalari kimi
deyil, daha ¢ox hiiquq normalarinin tarixi-siyasi tofsir monbalori kimi ¢ixis
edirlor.

Hiiquq manbalarinin formal monada anlami “hiiquq formalar1” an-
layisi ilo lst-iisto diigiir. Bunlar dévlotdo rosmi olaraq taninan hiiquq nor-
malarinin ifads va tosbit formalaridir. Mahz bu monada hiiquq monbayi vo
hiiquq formasi anlayiglarinin eyniliyi miisahids olunur.

Belalikla, hiiquq monbalarinin yuridik monada anlami ¢argivasinda
salahiyyatli organlar torofindon xiisusi qaydada qobul edilon vo 6ziinds
formal miioyyanlosdirilmis hiiquq normalarini oks etdiron hiiquqi sonadlor
g0z oniina ¢akilir.

Demoali, hiiquq monbslarinin maddi, ideoloji, idraki monalarda farg-
londirilmasi miioyyon arasdirma doyarina malikdir, eyni zamanda haddindan
artiq sortidir vo kifayat qgodor doqig deyil. Fikrimizco, biitiin hiiquq
moanbalarinin formal (hiiquqi) vo sosial olarag daha montigli bolgisii ilo
ovaz edila bilar va sonuncu bolgii avvalki tosnifatt da oshomiyyatli doracods
oziinda comlagdirir. Qeyd edilon bolgii hiiququn formalagmasinin iki baslica
faktoru va tisulunun forglondirilmosins asaslanir:

1) 6z solahiyyatlori daxilinds hiiquqyaradiciligi funksiyalarini hoyata
keciron xiisusi solahiyyotli dovlet hiiquqyaratma orqanlarinin foaliyyoti
naticasinds hiiquq normalarinin magsadyonlii sokildo meydana gixmasi.

2) ictimai hayatin hadisalori, proseslori vo faktorlarinin tasiri altinda
hiiquq normalarinin formalagmasi. Onlarin horokati nishi olaraq hiss
olunmur vo normanin “dogulma” ani1 he¢ do hamiso rasional sokildo dork
olunmur. Ictimai hoyatin bu vo ya diger hadisosinin miivafiq hiiquq
normasinin mazmununa neca tosir gostardiyini, bir gayda olaraq, xeyli vaxt
kecdikdan sonra basa diismok olar.

Belo ki, dovlotdo formal hiiquq monbslorinin oldugunu taniyan
alimlorin movgelarina gora “hiiquqi doktrina formal hiiquq manbayi deyil.
O, yalniz hiiquq normalarinin yaradilmasina tosir gdstoron bir amil kimi
cixis edir ” [10, 20].

Hiiququn sosial manbalarino goldikds, bunlar subyektlorin hiiqug-
yaratma foaliyyatini anidon sartlondiran obyektiv olaragq konkret comiyyatdo
formalasmis hiiquqyaratma faktorlaridir.
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Belaliklo, hiiquqyaratma orqanlarmin faaliyyati vo comiyyatin sosial
sortlori hiiququn meydana goalmasini eyni doracads tosviqglayir vo onun
mozmununa tasir gosterir. Lakin bunlar1 eynilogsdirmok do yolverizmazdir,
clinki bu iki prosesin noticalori olaraq yuridik vo sosial hiiquq monbalari
ohomiyyatli daracads bir-birindan forglonir. Hiiquqyaratma subyektlorinin
faaliyyati ganunla tonzimlonir, miioyyan prosessual ¢org¢ivodo bas verir,
nizamlanmaya moruz galir, magsadyonliidiir vo bir qayda olaraq pesokar
saciyys dasiyir. Hiiququn sosial moanbalari isa daha ¢ox global gqanunauy-
gunluglarin - ictimai inkisaf qanunlariin tasirine meyllidir. Hiiququn mey-
dana goalmosinin sosial faktorlari vo manbalari kimi an shomiyyatli rolu iqti-
sadiyyat, siyasat, comiyyatin sosial qurulusu, ideologiyasi vo oxlaqi oynayir.
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KATEIOPUs «MCTOYHUKHU ITPABA»
SAIABEP3AJIE
PE3IOME

B crarpe ormeuaeTcs H€O6XO}II/IMOCTB pa3IMunuTh MOHUMAHUE UCTOYHUKOB ITpaBa
B MaT€puaJIbHOM, HACOJOTrMYCCKOM, ITO3HABATCIIBHOM, (pOpMaJ'H)HOM u Jp. 3HAYCHUAX.
I/ICCJ'ICIIOBaHI/IC IMOHUMAaHUA WUCTOYHHUKOB IIpaBa B PA3JIMYHBIX CMBICJIaAX UMEET ONPECIACICH-
HYIO ICHHOCTb. Cpe)m YKa3aHHbIX ITOHUMAHWE UCTOYHUKOB IpaBa B MaTCprUaIbHOM CMbIC-
JIe sBisieTcs 0ojee CI0KHBIM. B JaHHOM CJIydac€ B Ka4€CTBE€ MCTOYHHKA BBICTYIIAOT MaTC-
pUaJIbHBIC YCIIOBUA OGH.IGCTBa, €0 3JKOHOMHWYCCKHUC OTHOLICHU .
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B craTtbe 0c000 mogyepkuBaeTcs, YTO MOHMMaHUE HCTOYHUKOB IIpaBa B (popmab-
HOM CMBEICTIE COBIIAIACT C MOHATHEM «(opMel mpaBay. O0a BEICTYNAIOT B KAYECTBE OQUITH-
aNbHO NPH3HAHHBIX B rocyaapcrse GopM BBIpaKeHHs NpaBa. VIMEHHO B 3TOM 3HAa4YeHHE
HaOJIfolaeTcs COBNaIeHNE IOHATHI HCTOYHUKH IIpaBa M GopMBI IpaBsa.

B cooTBeTCTBHY € aBTOPCKUM ITOJXOAOM PA3IMYHbIC KJIACCH(DUKALNMH HCTOYHHKOB
npaBa MOTYT OBITH 3aMEHEHBI JEJICHHEM HCTOYHHMKOB IpaBa Ha (GOpMasbHBIC (FOpHANYC-
CKHE) U collManbHble. B 3TOM ciydae B KauecTBe (hOpMabHBIX HCTOYHUKOB TIpaBa CIEAYET
paccMarpuBaTh CUCTEMY NPAaBOBBIX IOKYMEHTOB (HOPMaTHUBHBIM IPaBOBOW aKT, CyAeOHBIN
NpeLe/ICHT, HOPMaTHBHBIN IOTOBOP U JIp.)

KnaroueBble ciioBa: HpaBo, HUCTOYHHKH, 3aKOHOHAATCJILCTBO, CUCTEMaA, HOpMaA,
KOHICIIIHA.

THE CATEGORY “SOURCES OF LAW”
Y.E.YAVERZADE
SUMMARY

The author of the article notes that it is necessary to distinguish between the
understanding the sources of law in the material, ideological, cognitive, formal and other
senses. Diversity in understanding the sources of law has a certain research value. Among
them, understanding the sources of law in a material sense is the most difficult.

The article emphasizes that the understanding of the sources of law in the formal
sense coincides with the concept of “forms of law”. Both are officially recognized in the
state forms of expression of the rule of law. In this aspect we can argue the identity of the
concepts of sources of law and forms of law.

In accordance with the author’s approach, the variety of classifications regarding the
sources of law can be replaced by a more logical division of the sources of law into formal
(legal) and social. In this case, the system of legal documents (legal act, judicial precedent,
normative contract, etc.) should be considered as formal sources of law.

Keywords: law, source, legislation, system, norm, concept.
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AVTOMOBIL TRAVMALARI ZAMANI KUT KOLLO-BEYIN
TRAVMALARININ BIOMEXANIKi XUSUSIYYOTLORINi
NOZORO ALMAQLA MUASIR MUAYINO METODLARINDAN
ISTIFADO EDOROK ONLARIN MOHKOMO-TiBBi BAXIMDAN
QiYMOTLONDIRILMOSI

E.I.OLOKBOROV
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eldar.ekberov051@gmail.com

Baki soharinda Kliniki Tibbi Markazin (KTM) neyrotravma sébasina 2021-2022-Ci
ilin 6 ay1 arzinda daxil olmus zarar¢akanlarin xastalik tarixlari va hamin xastalik tarixlarinin
i¢arisinda olan miiasir miiayina metodlarimn naticalari tohlil edilarak oyronilmisdir.

Aparilan aragdirmalar va xastalik tarixlarinin tadqiq edilmasi naticasinda miiayyan
edilmisdir ki, sobaya daxil olan va kalla-beyin zadalonmoasi ilo olan zarargokanlorin ak-
sariyyatinda 97 zorar¢akmisdon 70-do kompiiter tomogqrafiya miiayinasi aparidmisdir. Ho-
min miiayinalor klinik diagnozun diizgiin va dagiq miiayyan edilmasina, elaca do xasarat-
lorin toranma mexanizminin aydinlagdirilmasina kémak edarak, rayin obyektiv verilmasina
Va ekspertizanin keyfiyyatinin yiiksolmasing imkan yaradacaqdir.

Acar sozlar: avtomobil travmalari, koallo-beyin zodolonmolari, biomexanika, kom-
piiter tomoqrafiyasi

Son illords miiasir cinayat-miithakima icraati sistemindo moahkoma-
tibbi ekspertizanin rolu vo mahkoma-tibbi ekspertizanin imkanlari ohomiy-
yatli doracado artmigdir. Cinayat islorinin istintaqi zamani bioloji, kriminal
Vo sosial hoyatimizin digor sahalorinde meydana ¢ixan problemlorin istintaq
organlari torafindon diizgiin, tocriibi va nazari biliklors asaslanmagla ganuna
uygun hoallinds ekspert royi siibut novii kimi mithiim rol oynayir (1,17).

Mohkama tibbi baximdan miixtalif saraitlorde amalo galon eyni vo ya
oxsar xasaratlorin miioyyon edilmasi vo onlarin biomexaniki xiisusiyyatlo-
rini nozara almagla giymatlondirilmasi ekspertiza tocriibasinds ¢ox miihiim
va oshomiyyatlidir. Belo xosaratlordon biri do avtomobil travmalari zamant
miixtalif soraitlorde amolo golmis kiit kallo-beyin zadsalonmalaridir. Avto-
mobil travmalar1 zamani 6liimiin asas sobobi ¢ox vaxt kallao-beyin travmalari
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(KBT) vo ya miistorok travmalar olur (4, 9, 5, 11, 12). Travmatizm statis-
tikasinda kollo-beyin travmalar1 25-30% toskil edir, 6liimla noaticalonan zo-
dalonmalarin yaridan ¢goxu da hamin sababdon bas verir, miistarok travmalar
icarisinds isa onun payina 80% diisiir. Homg¢inin Rusiya Federal neyrocorra-
hiyya markazinin malumatina asason 60% hallarda kalls-beyin zadalonmo-
larinin sobabi avtomobil travmalari olur ki, bu da onun tadqig edilmasinin
na gadar shomiyyatli olmasini bir daha siibut edir. Miiasir dovrde alinmig
travmalar arasinda KBT-nin daha ¢ox va tez-tez miisahido olunmasina bax-
mayaraq travmanin amalagalma mexanizminin tam aydinlasdirilmasi {igiin
mohkomo-tibbi meyarlar kifayst qodar islonmomisdir (4, 6, 15, 18, 20). Kal-
lo-beyin travmalart mohkama-tibb ekspertlorinin tocriibi foaliyystinds tez-
tez tosadiif edilon asas mexaniki travmalar arasinda aparici yerlardan birini
tutur (7, 8, 13, 14, 15, 19). KBT miixtalif soraitlords (zarbs, sixilma, hiindiir-
likkdan yixilma, avtogoza va S.) amala galo bilor. Belo halda onlarin amalogal-
Mo mexanizminin aydinlagdirilmasi vo hiiqug-miihafizo organlarinin ekspert-
lor qarsisinda qoydugu suallara diizgiin cavab verilmasi ti¢iin miixtalif miia-
yino metodlarinin toklif edilmosina baxmayarag, hamin problemlar tam hal-
lini tapmamis vo hal-hazirda da 6z aktualligim saxlamisdir (2, 3, 8, 10).
Moahz, bu sabobdon hamin KBT-nin bazi xiisusiyatlorinin dyronilmasi, onlarin
omala galma mexanizmlarinin toyini mahkoma-tibbi travmatologiyanin on
aktual masalalorindon biridir. Hadisonin basvermoa soraitinin va travmanin
biomexanizminin doqiglasdirilmasi kallo-beyin zadslonmalorinds zarba qiiv-
Vasinin giiciinii, onlarin amalogalmo sabablorini aydinlasdirmaga imkan verir.

Magsad: Avtomobil travmalar1 zamani siirlicii vo Sarnisinlarde amalo
golon koalla-beyin travmalariin biomexaniki xiisusiyyatlorini nozaro almag
Vo miiasir milayino metodlarindan istifado etmoklo onlarin mahkomo-tibbi
noqteyi-nozardon giymotlondirilmasi olmusdur.

Material vo metodlar: 6 ay miiddatindo KTM-in (Kliniki Tibbi Markaz)
Neyrocarrahiyys soboasinds miiayino vo miialico almig zoarargokonlorin xas-
tolik tarixlori, orada tosbit edilmis Rentgen vo Magnit Rezonans Tomoqrafiya
(MRT) va Kompiiter Tomoqrafiyasi (KT) miiayinalorinin naticalorinin tahlili.
Bunun {i¢iin milasir milayino metodlarindan istifado edorok KTM-in neyro-
travma sobasine 2021-ci ilin son 3 ay1 vo 2022-ci ilin ilk 3 ay1 orzindo daxil
olmus 97 xastonin xastalik tarixlori tadgiq edilorak 6yronilmisdir.

Xastalik tarixlorinin todqiqi zamani miioyyon edilmisdir ki, neyrotrav-
ma sobasina daxil olmus zarar¢okanlarin 46-s1 nagliyyat travmalar1 zamani
xasarat almigdir. Onlardan 36-s1 kisi, 10-u gadin cinsli soxslor olmusdur
(cadval 1.). Goriindiiyii kimi avtomobil travmasi zamani xosarat almis kisi
cinsli soxslorin say1 qadinlara nisbaton toxminon 3,5 dofs ¢ox olmusdur.
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Coadval 1
Illar iizra yol-nagliyyat hadisalari zamam piyada, siiriicii vo
sarnisinlarin cinsa gora ayird edilmasi

ilor Nagliyyat Zararcakmislorin ayird edilmasi

travmalarinin say1 Piyada Siiriicii | Sarnisin

2021 25 4 21
Kisi Qadin Kisi Qadin Kisi Qadin
20 5 2 2 18 3

2022 21 4 17
Kisi Qadin Kisi Qadin Kisi Qadin
16 5 3 1 13 4

Codvaldon goriindiiyii kimi yol-nagliyyat hadisalori zamani piyadalarin
vurulmasi nisbaton az rast golinmisdir (8 hadiso geyds alinmisdir) onlardan 5-i
kisi, 3-ii gadin olmusdur. Avtomobilin salonunda olan zarargokmislor 38 nofor
olmusdur ki, onlardan 31-i kisi, 7-si gadin olmusdur. Arasdirmalar noticasindo
miioyyan edilmisdir ki, yol-nagliyyat hadisslori zaman siiriicii vo Sarnisinlor
ustiinliik togkil etmis, 2021-ci ildo 2022-ci ilo nisbotan zarargokanlorin say1 bir
godor artlq olmusdur. Avtomobil travmalari zamam homin xosaratlorin
biomexaniki xiisusiyyatlorini dyronmok ii¢lin miiasir miiayine metodlarindan
istifado edarok KTM-in (Kliniki Tibbi Morkaz) neyrotravma sobasine 2021-ci
ilin son 3 ay1 va 2022-ci ilin ilk 3 ay1 arzinds daxil olmus 97 xastonin xastalik
tarixlori todqiq edilorak Gyronilmisdir. 2021-ci ildo 40 Xostods miiayino apa-
rilmis, onlardan 6-da rentgen miiayinesi, 1-do MRT, 33-ds iso KT miiayinasi
aparilmigdir. 2022-ci ilda iso 41 xastodo miiayine aparilmis, onlardan 1 nofordo
rentgen, 3 nafardo MRT, 37 nafords iso KT miiayinasi aparilmigdir. Bu zaman
statistik milayino metodundan istifads edilmisdir. Miiayino aparilmis zoror-
¢okanlor cinss gora do ayird edilmisdir (cadval 2).

Cadval 2
Daxil olmus zararg¢okanlarin miiasir miiayino metodlarindan istifada
edilmakls cinsa gora ayird edilmasi

Illor | Rentgen MRT Bas beynin 3D Nativ KT
rekonstruksiyali KT-si
2021 | Kisi | Qadin | Kisi Qadin Kisi Qadin Kisi Qadin
5 1 1 0 5 4 18 6
2022 | Kisi | Qadin | Kisi Qadin Kisi Qadin Kisi Qadin
1 0 3 0 7 3 18 9

Codvaldon goriindiiyti Kimi xostoxanaya daxil olmus 97 zarargokanin
miiayinasinds asason on son miiasir milayine metodu olan MRT, Bas-beyin
3D rekonstruksiyali KT-si vo Nativ KT istifado edilmisdir, yalniz 7-do rent-
gen milayino metodundan, galan 97 hadisadan iss 4-do MRT miiayinasi apa-
rilmigdir. Gorlindiiyti kimi Neyrocarrahiyys sébasinoe daxil olmus zarargo-
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konlarin oksariyyatinds (51) nativ KT vo 19-da 3D konstruksiyali KT miia-
yinasindon, 3 halda isos MRT miiayins tisulundan istifads edilmisdir. 2021-ci
ildo milayine olunmus zarargokanlarin 29-u kisi cinsli, 11 nafori iso qadin
cinsli soxslor olmusdur. 2022-ci ilds isa 29 nofori kisi, 12-si isa qadin cinsli
soxslar olmusdur.

Miixtoalif saraitlords omalos galon kalls tagi stimiiklorinin siniqlari genis
spektrli xarici faktorlarin tasiri noticasinds yaranir. Homin siniqlar mixtalif
parametrlor tizra bir-birindan farglonir. Homin forgli xiisusiyyatlori tahlil et-
moakla, qurulmus miixtalif riyazi modellorin komayi ilo kallo siimiiklarinda
omoala galon siniglara asason onlara tasir edon zorbs qiivvasi va kiit asyanin
tosir istigamatini toyin etmok olar. Ayri-ayr1 soxslordo anatomik qurulusun
biomexaniki yiikk doziimliiliiyii salon daxilindo alinmis KBT-nin alinma
xtisusiyyatlorindon asili olur.

Obyekts tasir edon qlivvalorin comi diisturundan (F = ma) istifads et-
mokla avtomobilin daxilinds olan sarnisin va siiriiciilorin almis olduglari
kollo-beyin travmalarinin biomexaniki xiisusiyyatlorinin dyranilmasi ligiin
qurulmus bels bir travma modelindan istifads etmok olar.

F=="sinA
15At

Burada v — tocil, m — kiitlasi (kq), At — zorba ani, sinA- zorba bucagi.

Kalla siimiiklorinin biomexaniki modeli tasir qlivvesindan asili olaraq
travmanin saraiti haqqinda daha doqig molumat slds etmays imkan verir.

Aparilmig todgiqgatlar vo arxiv materiallarinin tohlili naticasinds tasir
edon qiivvenin tathigi yerindan va istigamatindon asili olaraq KBT-nin amo-
lo golmoasi sxeminin hazirlanmasi mahkomo-tibb ekspertlori vo kriminalistlor
torofindon istifads oluna bilar.

Islonmis modellora asasan zorbo zamani simiglarm amolagolmo sobab-
lorinin ekspert tarafindon giymatlondirilmasine imkan yaradacaqdir.

Natica:

1. Aparilan todqiqatlar zaman1 miioyyon edilmisdir ki, ilk zarbanin
basa yetirilmasi zamani ¢ox vaxt amalo galon Xxosaratlorin hanst mexanizm
tizra oamoala golmasini tam dogigliklo ayirmaq ¢atin olur.

2. Avtomobilin salonunda kallo-beyin travmalari almis zarargokanlor
arasinda sornisinlor siirtictilora nisbaton tstiinliik toskil etmisdir.

3. Kallo siimiiklorinin biomexaniki modeli tosir qlivvasindon asili olaraq
travmanin soraiti haqqinda daha dogig malumat alds etmays imkan verir.

Yekun: Mahkomo-tibbi praktikada mahkomo-tibbi ekspertin obyektiv
rayi toqdim edilmis zarargokonlords zarbonin vurulma yerinin uygunlugu vo
lokalizasiyasi, eloca do istigamati haqqinda obyektiv malumat verir. Homin
masalanin halli mohkama-tibbi ekspertizanin keyfiyyatinin yiiksalmasinoe
imkan yaradir.
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YUYUTBIBASA BUOMEXAHUYECKHE OCOBEHHOCTH TYIIBIX TPABM
I'OJIOBBIL, ITIOJIYUYEHHBIX ITPU ABTOKATACTPO®AX,
NX CYAEBHO-MEJUIIUMHCKYIO OOEHKY MOKHO ITPOBO/IUTH
C HCITIOJIB3OBAHUEM COBPEMEHHBIX METOJIOB OKCIIEPTU3bI

3.1.AJIEKITEPOB
PE3IOME

HpOaHaJ'II/BI/IpOBaHI)I 1 U3YYCHBI UCTOPUUN 00JIe3HU MoCTpagaBIINX, MOCTYIIUBIINX B
OTZeeHUe HeiipoTpaBMaToIorui KIMHNYecKoro MeIUIIMHCKOro IeHTpa B baky 3a 6 mecs-
ues 2021-2022 ronos., a Takke pe3ylbTaTe COBPEMEHHBIX METOJIOB 00CIIEA0BaHuUs, COAEP-
XKallnecs B 3TUX UCTOPUSIX OOJIE3HH.

ITocne npoBeneHus o0cne0BaHUI U U3yUYEHUS UCTOPUI OOJIE3HH YCTaHOBJIEHO, YTO
n3 97 mocTpanaBIINX, TOCTYIHUBIIMX B OTAEIEHHE C TPaBMaMu rojoBbl, 70 MPOIIIH KOM-
MBIOTEPHYI0 ToMorpaduto. JlaHHBIC 00CICIOBaHMSA TMOMOIYT IOCTABHUTH MPABHIBHBIA U
TOYHBIH KIMHUYECKUH IMArHO3, yTOUHHTh MEXaHH3M TPaBMBI, 1aTh OOBEKTUBHOE 3aKIIIO-
YEHHUE U NTOBBICUTH KAYEeCTBO SKCIEPTU3HL.

KiroueBble cjioBa: aBTOMOOWIBHBIC TPABMEI, YEPEITHO-MO3TOBEIC TPAaBMEI, OHOMeE-
XaHHWKa, KOMITBIOTEpHAst TOMOTpadusl.

CONSIDERING THE BIOMECHANICAL CHARACTERISTICS OF BLUNT
HEAD INJURIES SUSTAINED DURING CAR ACCIDENTS, THEIR FORENSIC
EVALUATION CAN BE CONDUCTED USING MODERN EXAMINATION
METHODS

E.LALAKBAROV
SUMMARY

The medical histories of the victims admitted to the neurotrauma department of the
Clinical Medical Center in Baku during the 6 months of 2021-2022 were analyzed and studied,
along with the results of modern examination methods contained in those medical histories.

After conducting investigations and examining medical histories, it was determined
that 70 out of 97 victims admitted to the department with head injuries underwent com-
puted tomography examinations. Those examinations will assist in determining the correct
and precise clinical diagnosis, elucidating the mechanism of injury, providing an objective
opinion, and enhancing the quality of expertise.

Keywords: motor vehicle injuries, head injuries, biomechanics, computed tomography
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SONAYE MULKIiYYOTi OBYEKTLORI VO MUASIR DOVRDO
ONLARIN HUQUQI MUHAFiZoSi
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Kommersiya miinasibatlori kontekstinda sanaye miilkiyyati obyektlorinin hiiqugqi
miithafizasinin real tomin edilmasi mexanizmlarinin miiayyan edilmasi daima ahamiyyatli
masalalordan biri hesab olunmusdur. Qeyd edilon masala iizra beynalxalq tanzimetmanin
19-cu asrda hayata kegirilmaya baslanmis va “Sanaye miilkiyyatinin miihafizasi hagqinda”
Paris Konvensiyasimin halo 1883-cii ildo qobul edilmasi bu hiiquqi masalaya beynalxalg
digqatin moveud oldugunun ayani siibutu kimi qiymoatlondirilo bilor. Bununla belo ragamsal
inqilabi doayisikliklor, informasiya texnologiyalarinin siiratli inkisafi va biitiin sahalorda ge-
nis istifadasi biznes va kommersiya miinasibatlorina da tasirsiz 6tiigmomisdir. Sanaye miil-
Kiyyati obyektlori ham aqli miilkiyyat hiiququna dair bir kateqoriya, ham do iqtisadi kate-
qoriya oldugunu nazara alsaq, o zaman miiasir dovrda bu obyektlorin hiiquqgi miihafizasinin
tomin edilmasinin xiisusi ahamiyyati ilo secildiyini qeyd eda bilarik. Ragomsal ticarat
miinasibatlarinin, transsarhad kommersiya va biznes miinasibatlorinin xarakteri nazora
alimmagqla maqalads sanaye miilkiyyati obyektlarinin anlayist va bu kateqoriya obyektlorin
ahata dairasi, habelo miiasir dovrda transsarhad miinasibatlards tatbiq edila bilon hiiquqi
miihafizo rejimlari arasdirilmigdir. Qeyd olunan istigamot tizra beynalxalq sanadlarin talab-
lari nazara alinmus, miixtaolif doviatlarin normativ qanunvericiliyi va tacriibasi baximindan
miiqayisali tahlili apariimigdir.

Agar sozlor: sonaye miilkiyyati, oqli miilkiyyoat obyektlori, sonaye miilkiyyati ob-
yektlori, paralel idxal, hiiquqlarin tiikonma rejimlori, amtas nisanlari

Mohz geyd etdiyimiz kimi aqli miilkiyyot obyektlorinin asas novlo-
rindan biri do sonaye miilkiyyoti obyektloridir. Sonaye miilkiyyati obyektlo-
rina dair aqli miilkiyyst hiiquglarindan danismazdan avval sonaye miilkiy-
yati obyektlorina anlayis vermok vo onlarmm mahiyyatini izah etmok daha
mogsadomiivafiq olardi. Qeyd edilmalidir Ki, sonaye miilkiyyati obyektlori
0z spesifik xarakterino géra ham oqli miilkiyyst hiiquq miinasibatlori kon-
tekstinda, hom do iqtisadi miinasibatlor kontekstinds 6z xiisusi yeri ilo segi-
lir. Dogrudur bu iimumilikds aqli yaradiciliq faaliyyatinin biitiin naticalori
olan obyektlori iiglin xarakterik xiisusiyyotdir. Lakin sonaye miilkiyyati ob-
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yektlori ilo alagodar meydana golon miinasibotlor bir gayda olaraq kom-
mersiya va iqtisadi miinasibatlorls slagodar olur.

Sonaye miilkiyyatinin anlayigina galdikds isa bu bir ¢ox beynalxalq
normativ aktlarda onun hiiquqi anlayisina, hom do odobiyyatda miixtalif
todqiqatgr miolliflor torafindon miiayyan olnmus doktrinal anlayislarina rast
galinir. Sonaye miilkiyyati obyektlorinin anlayisini, mahiyyatini ortaya go-
yan va onun dogiq ohato dairasini miioyyan edon beynslxalq hiiquqi akt-
lardan biri kimi 1883-cii il 20 mart tarixindo gobul edilmis “Sonaye miil-
kiyyatinin miihafizasi iizro Paris Konvensiyasi”n1 gostara bilarik.

“Sonaye miilkiyyatinin miihafizasi {izro Paris Konvensiyasi”nin 1-Ci
maddasinds sonaye miilkiyyatinin miihafizasinin dairasi miioyyan edilmis-
dir. Bels ki, hamin beynslxalq normanin hiiquqi mazmununa asasen amtoa
nisanlari, firma adlari, patent obyektlari, cografi gostaricilor va hagsiz raga-
bot sonaye miilkiyyati obyektlorinin miihafizesi kateqoriyasina aid edilir.
Homin normanin davaminda geyd olunur ki, sonaye miilkiyyati dar monada
gavranilmamalidir. Dolay1 yolla desok Sonaye miilkiyyatinin miihafizasi ig-
tisadiyyatin yalniz sonaye vo bizneslo slagodar olan saholarina deyil, eyni
zamanda kond tosarriifati, tobii tasarriifat mallar1 vo s. tizra olan miinasibot-
lari do 6ziindo ehtiva edir [11]. Burada asas bir magam diqgati calb edir. So-
naye miilkiyyati obyekti kimi mallar, omtoalor vo ya xidmatlar nazars alin-
malidir, yoxsa homin adlar1 qeyd olunan obyektlor {izra istifads olunan aqli
faaliyyatin naticalorimi? Ovvala hilquq normasinin mazmunundan da goriin-
diiyti kimi sonaye miilkiyyati sferasinin aid edildiyi sahalor miiayyan edilor-
kon konkret miilki dovriyys obyektlorinin adlar1 geyd olunmusdur. Bir szlo
desok, sonaye miilkiyyatinin miihafizasinin asas obyektlori kimi iso ogli
miilkiyyot obyektlori olan patent obyektlori, amtos nisani, cografi gostorici,
firma adi1 vo bu kimi digor oqli miilkiyyat obyektlori gostorilmigdir. Homin
oqli miilkiyyat obyektlorinin ohato olundugu daironi iss igtisadiyyatin bir
hissasi olan sonaye ilo mohdudlasdirmamis genis monada dork edilmasi
ticlin fundamental osas miioyyon edilmisdir.

Umumdiinya ©qli Miilkiyyst Toskilatinin nasrindo Sonaye miilkiy-
yati oqli miilkiyyatin tosnifatinda osa yeri tutdugu qeyd olunur vo burada
sonaye miilkiyyoti obyektlorinin ohato dairasins integral sxem tortibatlari da
daxil edilir [14, s.6]. Bu isa doktrinal olarag senaye miilkiyyati obyektlarina
dair forqli yanasmanin miioyyan edildiyini demoys osas verir. Belo yanagsma
bu kateqoriya oqli miilkiyyat obyektlarinin ohats dairssini geniglondirmoklo
onun shamiyyatini do daha zaruri edir.

Hiiquq odobiyyatinda geyd olunur ki, sonaye miilkiyyatina dair hii-
quglar sonayeds istifads oluna bilon oqli yaradicilligin faaliyyati ilo slage-
dardir vo yalniz bu naticolori 6ziindo ehtiva edir. Belo obyektlor kimi iso
patent obyektlori, sanayeds totbiq oluna bilon dizaynlar, nisanlar vo cografi
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gostaricilor gostorilir. O da geyd edilir ki, ananovi omtoas adlar1 va ya inteq-
ral sxem topologiyalar1 da sonaye miilkiyyati kateqoriyasina aid edilmolidir
[8, s.4]. Goriindiiyli kimi bu yanagsmada nazara garpan asas magamlardan
biri kimi sonayeds tatbiq edilo bilon spesifik xiisusiyyatins rast golinir. Ho-
gigaton do heg do biitiin oqli yaradicilliq faaliyyatlori va bu foaliyyat natice-
sindo meydana ¢ixan aqli miilkiyyat obyektlorinin yaradilmasi moaqgsadlori
kommersiya mogsadi giidmiir. Xiisuson do miislliflik hiiququ vo olagoli
hiiquq obyektlarina miinasibatds bunu xtisusi vurgulamagq olar. Ciinki hamin
oqli faaliyyat naticalorinin igtisadi doyari olur, lakin bu obyektlorin heg do
hamisinin yaradilmasinda kommersiya magsadlori giidiilmiir.

Odobiyyatda o da geyd edilir ki, aqli miilkiyyat hiiquglarinin bir n6-
vii olan sonaye miilkiyyati 6ziindo ixtira, faydali model, amtos nisani, Sona-
ye niimunasi Vo monsa adlar1 (gostaricilorini) 6ziinda ehtiva edir [9]. Qeyd
olunan moévqeni tokmil hesab etmok olmaz. Qeyd etmaliyik ki, he¢ do So-
naye miilkiyyatinin ohato dairasi adlari ¢okilon oqli miilkiyyat obyektlori ilo
mohdudlasir. Bu sonaye miilkiyyati obyektlarinin geyri-daqiq tosbitins, 6zii
Oziliiyiindo isa hiiquqi bosluglarin vo hiiquq miibahisalotinin meydana
goalmasina sobab ola bilor.

Miixtalif dovlatlorin ganunvericiliklorindo do sonaye miilkiyyatino
miixtalif ciir yanagma sorgilondiyini geyd edsok yanilmariq. Bels ki, bu isti-
gamatds tohlil aparildigda bu naticaya galine bilor ki, dévlatlarin ganunve-
riciliklorindon asili olaraq sonaye miilkiyyatino miixtolif anlayiglar verilmis,
bozi ganunvericilik aktlarinda sonaye miilkiyyati dairasine genis yanasma
sargilonsa do, bazilarinds bu ciir yangmanin aksina rast galinir.

Azaorbaycan Respublikasinda hazirda qlivvado olan ganunvericilikdo
sonaye miilkiyyatine hiiquqi anlayis verilmomisdir. Dogrudur avvallor Azar-
baycan Respublikasinin qanunvericiliyindo Sonaye miilkiyyati obyektlorino
ganunverici torofindon anlayis verilmigdir. Belo ki “Patent haqqinda” Qa-
nunun 1-ci maddasinds Sonaye miilkiyyati obyektino anlayis verilmis, yalniz
patent obyektlori olan ixtiralar, faydali modellor va Sonaye niimunalori bu
kateqoriyaya daxil edilmisdir. Homin obyektlorin osas olamati kimi iso
insanin ogli foaliyyatinin naticosi olmasi miioyyon edilmisdir. Lakin bu
anlayis 2009-cu ildo homin Qanuna edilmis doyisikliklo ¢ixarilmisdir [1].
Qeyd olunan istigamatdo ganunvericilikds doyisikliyin aparilmasini magse-
domiivafiq hesab etmak olar. Ciinki sonaye miilkiyyati obyektlarinin konkret
olaraq patent obyektlori ¢argivasindo mohdudlasdirilmasi dogru deyil. Prak-
tikada oqli yaradicilliq foaliyyatinin naticosi olan, sonayeds vo an osasda
sahibkarliq faaliyyati ilo alagodar miinasibatlordo miihafizasinin zaruriliyini
biiruzs veran ixtira, faydali model, sanaye niimunslori, amtas nisani, xidmot
nisani, cografi gostarici, kommersiya sirri vo s. kimi aqli miilkiyyst obyekt-
lorina rast golinir. Bundan olave olaraq senaye miilkiyystine yalniz ixtira,

79



faydali model vo Sonaye niimunalari ilo slagadar meydana ¢ixan miinasibat-
lori tonzimloyan ganunda anlayis verilmasi do onun tofsir edilmasi baxim-
dan diizgiin olmazdi. Odur ki, “Patent haqqinda” Azarbaycan Respublika-
siin Qanununa 2009-cu ildo edilmis doyisikliklo bu anlayisin ¢ixarilmasi
mogsadomiivafiq hesab edilmolidir. Dogrudur ganuna miivafiq doyisikliyin
edildiyi dovrdo bu masalo aktual olmasa da, hazirda diinya {izra bu istiga-
motdo on ¢ox miizakira olunan mosalalordon biri mohz sonaye miilkiyyati
obyektlarinin mohz insan oqli yaradiciliq faaliyysti ilo bagh olaraq deyil,
stini intellektdan istifads ilo meydana ¢ixamsi vo bu masalalorin hiiquqi ton-
zimlonmosidir. Hazirki todqigatin da asas magsadlarindan biri mohz bu ciir
mosalalora dair meydana ¢ixan hiiquq miinasibatlorinin tonzimlonmasine
dair doktrinal mévgenin formalasdirilmasidir. Odur ki, mahz insan aqli ya-
radiciliq faaliyyatinin naticasi olmasinin sonaye miilkiyyati obyektinin asas
olamati kimi miioyyan edilmasi siini intellekt vasitasi ilo yaradilmis sonaye
vo kommersiya ilo slagodar miinasibatlords totbiq oluna bilon obyektlorin
hiiquqi statusu ilo alagodar sart negativ tonzimloma kimi goabul edils bilar.
Qanunvericiliyin tokmillosdirilmasi ilo miivafiq doyisiklik “Patent haqqin-
da” Azorbaycan Respublikasinin Qanununa edilso bels, halo do hamin Qa-
nunda senaye miilkiyyoti obyektino dair miiddea méveuddur ki, bu da zid-
diyyat kimi goabul edils bilar. Belo ki, hamin Qanunun 14-cii maddosi “ixti-
ra, faydali model vo Sonaye niimunasindon istifado ti¢iin miistosna hiiquq”
adlansa belo homin maddonin birinci hissasinds iso “sonaye miilkiyyati ob-
yektindon istifads {iglin miistosna hiiquq” ifadasindan istifado edilmisdir
[12]. Goriindilyii kimi bu ciir ziddiyotin hazirki qiivveds olan Qanunun
miiddoasinda yer almasi real miinasibtlor kontekstindo miixtolif hiiquqi
problemlarin meydana golmasina gatirib ¢ixa bilar. Bels ki, hazirda Azor-
baycan Respublikasinin milli qanunvericilik aktlarinda sonaye miilkiyyati
ifadasina hiiquqi anlayis verilmasina rast galinmir. Buna baxmayaraq senaye
miilkiyyatino “Sonaye miilkiyyatinin miihafizosi {izro Paris Konvensiya-
s1”’nin 1-ci maddasinds anlayis verildiyini, Azorbaycan Respublikasinin bu
Konvensiyaya qosuldugunu, Azorbaycan Respublikasinin Konstitusiyasinin
148-ci maddasina asason torofdar ¢ixdigimiz beynolxalq miiqavilalorin ga-
nunvericilik sistemimizo aid edildiyini nazars alaraq, ganunvericiliyimizda
buna anlay1s verildiyini gqobul etmok miimkiindiir.

Bu hissada onu da geyd etmoayi zoruri hesab edirik ki, Azarbaycan
Respublikasinda vahid mohkomo tocriibasini formalagdiran Azorbaycan
Respublikasinin Ali Mohkamoasinin Plenumunun “Islorin iimumi vo yaxud
kommersiya mohkomolorino aidiyystinin miioyyan edilmasi, mohkamo
aidiyyati ilo bagli miibahisolora vo mohkamalar arasinda yaranan fikir ayri-
liglarina baxilmasinin xiisusiyyatlorina dair” 2020-ci il 18 sentyabr tarixli 10
nomrali Qorarinda sonaye miilkiyyati obyektlori kimi yalniz omtoo nisani,
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cografi gostarici, Azarbaycan Respublikasinin qanunvericiliyinds patent ob-
yektlori kimi miiayyan edilon ixtira, faydali model vo Sonaye niimunasi
miioyyon edilmisdir [3]. Qeyd olunan yanasma timumilikdo Sonaye miilkiy-
yatinin dairasinin azaldilmasi kimi gobul edilo bilor. Ciinki mohz Paris
Konvensiyasinda miioyyan olunmus istiqgamotdo haqsiz ragabot do Sonaye
miilkiyyati ilo slagodar miinasibatlor kateqoriyasina aid edilir. Digoar torof-
don miiasir dovrdo oqli yaradiciliq foaliyyatinin naticalori olaraq senaye
miilkiyyati obyektlorino xas biitiin alamatlora vo funksiyalara uygun olan
obyektlarin Ali Mahkama torafindon nazors alinmasi bu sahads hiiquq mii-
bahisalarinin hollindo daha mogsodomiivafiq olardi. O ctimlodon miiasir
dovriin vo daim siiratlo doyison, inkisaf edon miinasibatlorin tabistino vo
toloblarine uygun olardi.

Italiya Respublikasinda “Senaye Miilkiyyati Macallasi” qobul edil-
migdir. Bu Macallads on son edilmis alava doayisiklik edildikdon sonra so-
naye miilkiyyatinin anlayisinin daha genislondirildiyi vo bu kateqoriya aqli
miilkiyyat obyektlorinin ohato dairasine dair daha genis yanasma sorgilon-
diyinin sahidi oluruq. Bu Macallanin 1-2-ci maddslorinds sanaye miilkiyyati
obyektlorina dair hiiquglarin hoyata kegirilmosi {iglin geydiyyat sortini
miioyyan edir vo sonaye miilkiyyati obyektlori kimi alavs olarag monso ad-
lar1, yarimkegirici amtoa topoqrafiyalari, konfidensial hesab olunan kom-
mersiya malumatlari, kontruksion dizaynlar vo sanayeds totbiq olunan mo-
dellor, yeni bitki novlari do miioyyon edilmisdir [5]. Qeyd olunan mévaeni
miisbot giymotlondirmok olar. Umumilikds sonaye miilkiyyati oqli miilkiy-
yatin bir ndvii olaraq asas ticarot vo kommersiya miinasibatlori kontekstindo
xtisusi dayara malik olan va istifads olunan aqli yaradiciliq faaliyyati natico-
lorini ohato edir. Umumilikdos bu anlayis1 cox genislondirilmis kimi do qobul
etmok miimkiindiir. Bu ciir tonzimetms miisbat olmagla sonaye miilkiyya-
tinin qavranilmasina dair mosalalorin tonzimlonmasina do komok edir.

Movcud todqigatlar 6zii-6zliiyiindo slibuta yetirir ki, ogqli miilkiyyo-
tin alt kateqoriyalarindan biri olan sonaye miilkiyyati 6zt do miixtalif ogli
miilkiyyat obyektlorini 6ziinds ehtiva edir. Ona géra do bu kateqoriyaya dar
yanasma sorgilonmoasini istisna edir. Hiiquq adabiyyatinda haqli olaraq geyd
edilmigdir ki, sonaye miilkiyyatinin ohato dairoasine ixtiralar, faydali model-
lor, sonaye niimunoalori, omtos nisanlari, seleksiya nailiyyatlori, haqsiz raga-
batdan qorunma aid edilmoalidir [7, s.12]. Qeyd olunan yanasmani tam dogru
oldugunu gobul edarok hesab edirik ki, gostarilon kimi ssnaye miilkiyyati
obyektlarinin ohats dairasinin miisyyan edilmasi miiasir dévrds bu sahada
yaranan hiiquq miinasibatlorinin tonzimlonmasi baximindan daha dogru
olardi. Belo ki, sonaye miilkiyyati obyektlorinin ohato dairasinin genis as-
pektds nozoro alinaraq moyyan edilmosi hazirda sonaye miilkiyyasti saho-
sinds meydana ¢ixan hiiquq miinasibatlorinds sanaye miilkiyyati obyektlo-

81



rinin mithafizasi lizro hiiquqi mexanizmlorin formalagmasi ii¢iin daha olve-
risli sorait yaradir. Belo olan halda hiiquqi tonzimetmoads do hiiquqi
bosluglarda sui-istifads edilmasi kimi hallar aradan qaldirilmis olarda.

Sonaye miilkiyysti obyektlori ilo slagador meydana galon hiiquq
miinasibotlori miiasir dovrde do 6z mahiyyat etibarilo, xarakteri vo tobiati
baximindan da doyisikliklora moruz galmisdir. Belo ki, igtisadi miinasibaot-
lorin siiratli inkisafi, iqtisadi miinasibatlor iizra globallagsma tendensiyalari-
nin miisahido olunmasi 6zii-6zliiyiindo Sonaye miilkiyyati ilo slagadar mey-
dana golon hiiquq miinasibatlorinin doyismasina asas olmusdur. Miiasir
dovrds senaye miilkiyyati ilo slagadar miinasibatlorin doyisikliklors moruz
galmas1 sadaca globallagsma ilo mohdudlasdirilsa diizgiin olmazdi. Belos Ki,
bu proses 6zii-0zliiylindo informasiya texnologiyalarinin siirotli inkisafi, iq-
tisadi miinsibotlordo olan kateqoriya vo platformalarin mahiyyatco doyis-
masi Vva s. kimi bir sira masalalorin da tasiri naticasinda dayisikliklora moruz
qalir.

Qloballagsmaya anlayis verilmasi Sonaye miilkiyyatinin hiiquqi mii-
hafizo rejimlarinin totbigi vo bu proseslo alagadar meydana galon problem-
lorin miiayyan edilmasi baximindan zoruri olardi. Qloballasmaya miixtalif
aspektlordon, miixtalif monbalorde miixtslif ciir anlayis verildiyino rast goalo
bilorik. ©dabiyyatda igtisadi monada qloballasmaya anlayis verilorok geyd
olunur ki, globallasma 6ziinds daha ¢ox liberallagma ilo algasli olmagla, xii-
susi miilkiyystin 6ns ¢ixarilmasi ilo azad bazar miihitinin formalasdirilmasi,
milli bazarlarin olagalondirilmasi, transsorhod iqgtisadi miinasibatlorin vo
kommersiya miinasibatlorin totbiqini 6ziinds ehtiva edir va bu da ticarat mii-
nasibatlorinin obyektlorinin, o ciimlodon omtoslorin dévriyyasinin rahat
sokilda hayata kegirilmasi, iqtisadi miinasibatlords inkisaf tendensiyalarinin,
miixtalif istehlak bazarlarina ¢ixisin, habels beynolxalg ragabatli transsarhad
omok bazariim meydana galmasi ilo naticalonir [13, s.10]. Senaye miilkiy-
yatinin hiiquqi miihafizasinin kommersiya miinasibatlorinin morkazinds ol-
dugunu nozors alaraq globallasma mohz bu hiiquqi miihafizo rejimlarinin
totbigina xiisusi problemlarin vo miibahisalorin meydana galmasi ils natico-
lana bilir.

Sonaye miilkiyyatinin hiiquqi miihafizosinin tomin edilmasina dair
meydana golon asas hiiquqi problemlor iki istigamatdon tohlil edilo bilor.
Bunlar miiasir dovrdos elektron resurlardan istifado imkanlar ilo slagadar e-
kommersiya platformalardan istifads ilo bagli meydana galon hiiquqi prob-
lemlar vo globallagsma naticasindo meydana galon hiiquqi problemlor kimi
adlandirila bilar.

E-kommersiya platformalarinin yaradilmasi va ticaratin rogomsallas-
mas1 0zii-0zlilyliindo Sonaye miilkiyystinin hiiquqi miihafizosinde miihim
problemlor yaradir. Ticari miinasibatlordo cografi mokan mohdudiyysatini
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aradan qaldirir vo bu miinasibatlorin transsorhod xarakter almasina sobob
olur. Rogoamsallasmadan 6nca bu proseslorin ¢ox az sayda oldugunu nozars
alarag geyd eds bilarik ki, ticarat miinasibatlorinin elektron platformalarda
aparilmasi idxal saymin artimina da sabob olmusdur. Umumilikdo iso bura-
da bir ne¢o masalo meydana ¢ixir.

Sonaye miilkiyyati obyektlorinin, xiisusilo do amtas nisanlarinin isti-
fadasi ilo bagh hiiquq miinasibatlori iki istigamotdon giymatlondirilo bilar.
Onlardan birinci kateqoriyaya aid edilo bilon hiiquq miinasibatlori sahibkar
Vo istehlakgr arasinda movcud olan miinasibatlordir. Bu miinasibatlor kon-
tekstindo amtoo nisan1 vo ya bu magsadlos istifads olunan digar sonaye miil-
kiyyati obyeki asas forglondirici nisan kimi mallar1 vo ya xidmatlori bir-bi-
rindon farglondirir. Digar torofdon ikinci kateqoriya miinasibatlor Kimi sa-
hibkarlar arasinda sonaye miilkiyyati obyektlori ilo slagedar meydana golon
miinasibatlor forglondirils bilor. Belo miinasibatlor kontekstinds asas masalo
sonaye miilkiyyati obyektlorindon istifado hali ilo bagli olur. Bir ¢ox hal-
larda bu hiiquq miinasibatlori ¢argivasindo meydana golon miibahisalor iso
homin obyektlordon ganunsuz istifado hali vo bunun naticasinds hagsiz qa-
zanc slds edilmoasi ilo slagodardir.

Umumi monada oqli miilkiyyet tobistca ikili xarakter dasiyir. Belo
ki, gorunma geyri-maddi hissoya samil edilir. Bu obyektlorin maddilosmis
voziyyatini nazars alaraq, onlar miilki dovriyyoys daxil olur. ©qli miilkiy-
yot obyektlorini 6zlindo ehtiva edon maddi dasiyicilar miilki dovriyyaya
daxil oldugda aqli miilkiyyat hiiquq miinasibatlori kontekstindo ilkin satig
masolosi xiisusi shomiyyat kosb edir. Clinki bu hiiquglarin tiikonmosi ilo
six baghdir.

Onu da qgeyd etmoyi zoruri hesab edirik ki, hiiquqi qorunma prinsipi
yalniz oqli miilkiyyatin geyri-maddi obyektlorino samil olunur vo onun
oksini tapmis maddi obyekto aidiyyeoti yoxdur. Hiiquqi qorunma prinsipi
yalniz oqli miilkiyyat obyektlorino aid edilir, lakin oqli miilkiyyat obyektlori
oks olunmusg mallara (amtaslars) aid edilmir [6, s.41-43].

Bu istigamotdon sonaye miilkiyyati tizorinds miistosna hiiququn ohato
dairasinin doqiq miioyyan edilmasi onun qanunusuz istifadosino dair hissado
oldugca xtiisusi shamiyat kasb edon bir masaladir. Ciinki sonaye miilkiyyati
obyektlarindon qanunsuz istifado edilmasi hoamin aqli miilkiyyat naticolo-
rindon istifads ilo yaradilmis mallarin ticarst dovriyyasindon ¢ixarilmasi ilo
naticalonanacakdir. Odur ki, bu qanunsuz istifads hali, ham¢inin bunu qa-
nunsuz istifade edon soxs liclin vurulmus ziyan hocminds konpensasiya 6do-
nilmosi kimi maddi itkilora do sobab ola bilir.

Qeyd etmoyi zaruri hesab edirik ki, sonaye miilkiyyati obyektloarindon
istifado vo onlar {izorindo miistosna hiiquqglara dair mosalolorde milli vo ya
beynolxalq tiikonmo konsepsiyasinin miioyyan edilmasi olduqca zoruri mo-
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soladir. Bu masalonin omtas nisanindan qanunsuz istifads hali ilo bagli toh-
lilinin aparilmasi, xiisusilo zoruridir. Ciinki amtos nisanlar1 miilki dovriyye-
ds istifadasine an ¢ox rast golinon sonaye miilkiyyati obyektlarindon biridir.

9qli milkiyyoat obyektlorino dair hiiquqglarin tilkonmosinin qaydalar
Vo hiiquqi naticalori idxal 6lkasindon, yoni milli yurisdiksiyadan asili olaraq
ohomiyyatli daracads forglonir. Bunun iss 6zii-6zliiyiindo paralel idxala dair
hiiquqi rejimlarin tasbit olunmasi {igiin asas olur. Bu sakilda geyd edos bilorik
ki, imumilikdo paralel idxala dair hiiquqda tesbit olunmus normalar 6zii-
ozliiyiinde miixtalif hiiquglarin tilkonmasinin rejimlarinin yaranmasina asas
olur. Hiiquglarin tiikkonmasi hiiquq sahibinin oqli miilkiyyat obyekti {izorin-
do olan miistasna hiiquqlarinin istifade vo soroncam hiiququ kontekstindo
mohdudlasdirmasi ilo naticolonir. Burada asas mogsad comiyyat vo hiiquq
sahibi arasinda odalatli balansin qorunmasi va sui-istifado naticasinda icti-
mai maraqlara ziyan doymaosinin qarsisinin alinmasidir. Bununla hiiquq sa-
hibinin eyni oqli miilkiyyat obyekti lizorindon bir ne¢o dofo golir gotiirmasi-
nin qarsis1 alinir.

Paralel idxalin hom hiiquqi, ham do iqtisadi naticolori mévcuddur. ig-
tisadi cohotdon 0, omtos nisani ilo tochiz edilmis mallarin miixtolif giymot-
lorla istehlakgilara tagdim edilmasini tosviq edir ki, bu da ticarat inhisarinin
yaranmasina mane olur. Paralel idxalin qadagan edilmasi bazarda inhisar¢i
yanasma amtaa nisaninin sahibi vo ya soalahiyyatli soxs torafindon satilan mal-
larin giymatlorinin siini artimina, sisirdilmosina gatirib ¢ixara bilor. Daha
ucuz alternativlor olmadiqda, istehlakgilar yegano idxal¢inin miioyyon etdiyi
giymoto mal almag macburiyystinds galir. Bu da, iimumi bazara, eloco do
bazarda movcud olan talob va toklifo monfi tosir gostora bilor. Ona gora do
paralel idxalin miisbot tosiri ondan ibarstdir ki, o, giymotlori agsagi salmaga
mocbur edir va istehlakg¢ilara daha ucuz giymoato mal togdim etmoklo istehlak
bazarlarinda inhisar¢i qiitblosmonin qarsisini alir. Bu, resurslarin daha somo-
rali boliisdiiriillmasine va 6lkads biitiin istehlakgilar ti¢lin togdim edilmis mal-
larin rogabotli miihitdo daha sorfali giymato oldo edilmosi imkani yaradir.
Homginin paralel idxal omtos nisani sahiblorinin istehlak bazarlarinda inhi-
sar¢ct movqe sorgilomolari ticiin miistosna hiiquqlarindan sui-istifado etmo-
lorino mane olur va belaliklo, konkret olaraq 6lkads totbiq olunan hiiquglarin
tiikonmasi konspesiyasina uygun olaraq, azad ticarati togviq edir. Paralel id-
xalin manfi tasiri Kimi isa onu gostarmak olar ki, hiiquq sahibinin va ya onun
icazo verdiyi subyektlorin amtos nisan1 tizorinds miistosna hiiququn mohdud-
lagdirtlmas1 vo hamin nisan ils tochiz edilmis mallara miinasibatda ilkin sa-
tigdan sonraki proseslordon konarda qalmasina sobab olur. Bununla, homginin
homin mallara miinasibatdo keyfiyysto nozarot etmok imkanlari da mohdud-
lagdirilir.

Monbalarin birinds geyd edilir ki, paralel idxal meydana ¢ixan masalo
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saxta mallarin deyil, orjinal amtas nisan1 mallarin miistasna hiiquq sahibinin
razilig1 olmadan idxal olunmasi vo satilmasimi Oziindo ehtiva edir. Qeyd
olunan orijinal mallar, homginin “boz mallar” kimi adlandirila bilar. Bu isa
miistosna hiiquq sahibinin vahid ticarot partnyoru ilo amokdasliq edarok
mallarinin satilmasi prosesindo maneslora sobob ola bilir. Bu halllar imu-
milikds hom hiiquq sahibinin, hom do onunla miiqavilo baglayaraq mallari
idxal edon sahibkarlarin hiiquqlarinin pozulmasi ilo naticalonir [2, s.32-33].
Qeyd olunan yanasmada paralel idxala dair sargilonmis mévqe ilo razilasmaq
miimkiindiir. Qeyd edilmoalidir ki, bu 6zii 6zliiyiinds geyd olunan kateqroiya
hiiquq miinasibatlorini dorindan dork etmok ti¢iin do komakgi ola bilar.

Belaliklo, paralel idxala gatiyyatloe yol verilmayon hiiquglarin tiikon-
mosinin milli rejimi vo paralel idxala imkan veran hiiquqglarin tiikonmasinin
beynolxalq rejimi forqlondirils bilar.

Omtas nisani ilo tochiz edilmis orjinal mohsulun vo ya xidmatin 61-
konin ticarst dovriyyesino buraxilmasindan sonra homin 6lks orazisindo
belo gadaganin totbiq edilmomasi milli tiikonmo konsepsiyasi kimi gobul
edilir. Milli tilkonma rejimi bir qayda olaraq hiiquq sahibinin miistosna hii-
quq dairasini genislondirir vo onun miistosna hiiquqi maraqlarinin tomin
edilmosi, onun icazasi olmadan ona maxsus amtos nisanli mal vo ya xid-
motlorin kommersiya mogsadils tigiincii soxlor torafindon dovriyyads istifa-
dosini istisna edir. Qeyd etmok olar ki, milli tikonmo rejiminin totbiq edil-
diyi 6lkalords idxal yalniz amtos nisanin hiiquq sahibi vo ya onun icaza ver-
diyi subyektlor torafindon hoyata kegirils bilor. Bu konsepsiya paralel idxa-
lin qgarsisini almaqda bazarda rogabastin azalmasina vo istehlak¢inin se¢im-
lorinin azalmasi ilo tolob ¢oxluguna nisboatdos toklif azligina sobab olur. Bu-
nunla hiiquq sahibi qanunvericiliklo basqa qayda nozords tutulmayibsa (ta-
riflorin vo ya qiymatlorin dovlst torofindon tonzimlonmoasi va s.) sahibi
oldugu omtos nisani ilo tochiz edilmis mallarin vo ya xidmatlorin qiymaot-
larini 6z iradasina uygun olaraq istadiyi kimi miisyyan edir.

Beynolxalq tiikonmo rejimi iso omtos niganli orjinal mal vo ya xid-
motin imumilikds ticarat dovriyyesine buraxilmasindan sonra ona dair heg
bir 6lkodo qadaga totbiq edilmomasi hallarini 6ziindo ehtiva edir. Istehlak¢1-
larin rogabotli miihitds orjinal mohsullara ¢ixisinin tomin edilmosi baximin-
dan beynolxalq tilkonmo konspesiyas: daha olverisli hesab edils bilor. Para-
lel idxala imkan veron bu rejim bazarda rogabaotliliyin artmasina, eyni za-
manda istehlak¢inin daha ¢ox se¢im imkanlart mévcud oldugu, omtos vo ya
xidmotloro olcatanligin soviyyosinin yiiksok xarakterizo edildiyi bazar
miihitinin formalagsmasina imkan yaradir.

Milli tiikonma rejiminds hiiquq sahibinin miistasna hiiquqglarinin dai-
rosi daha genis olsa da, beynolxalq tiikonmo rejiminds hiiquglarin dairasi
daralir. Odur ki, bu rejimlor asas farqini hiiquq sahibinin miistosna hiiquq-
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larinin hocminds 6ziinii gostorir.

Digor torafdon regional tiikkonma konsepsiyasi da forqlondirilir ki, bu
rejim regiona daxil olan dlkalordon birinds aqli miilkiyyat obyektinin oks
olundugu mohsulun vo ya xidmaotin ilkin satisinin hoyata kecirilmosindon
sonra homin regiona daxil olan 6lkslords sarbast dovriyyasinin toskilini eh-
tiva edir. Avropa Ittifaq: bu rejim {i¢iin ugurlu niimuna kimi qobul edilo bi-
lor. Hiiquglarin tiikkonmasinin tiglincii formasi kimi farglondirilon hiiquqlarin
regional rejim asasinda tiikkonmasi ham milli, ham do beynslxalq tiikenmanin
hibridi kimi gobul edils bilor. Regional ticarat bloku daxilinds paralel idxala
Vo ticaroto imkan verir, eyni zamanda blokdan konardan paralel ticarati
mohdudlasdirilir. Regional bazar vo ya icma bazari prinsipino asaslanarag,
hiiquglarin regional tiilkenmosi halinda, regional bloka tizv olan 6lkalordon
birinin hiiquq sahibinin mohsullarinin istehlak bazarma ¢ixarildiqda ilkin
satisdan sonra hiiquglar1 tiikonir. Bununla bels, mohsullar regiondan konar
bazara daxil olduqda hiiquglar tiikkonmir, yoni hiiquq sahibi 6z mohsullarini
regiondan blokdan kanar istonilon 6lkadon idxalin1t mahdudlasdira biloar,

Onu da bildiririk ki, Rusiya Federasiyasinin Konstitusiya Mohkoma-
sinin 2018-ci il 13 fevral tarixli 8-P (8-IT) ndmrali gqorarinda formalasdirdigi
hiiquqi movqgeys gora, orjinal olan omtos nisani ilo tochiz edilmis mallarin
(boz mallar) paralel idxalinin qadagan edilmesi Rusiya Federasiyasinin
Konstitusiyasina zidd deyildir [15].

Azorbaycanda Amerika Ticarot Palatast (AmCham) tizvlerinin royi
osasinda 2018-ci ildo hazirlanmis “Ag Sonod”do Azorbaycan Respubli-
kasinda hiiquqlarin titkonmasinin milli rejiminin totbiq edildiyi, bununla ya-
nast aqli miilkiyyat qanunvericiliyinin miiddsalarinin gémriik saviyyasinda
icrasiin mexanizminin, basqa sozlo paralel idxalin qarsisini alan vasitonin
movcud olmadig1 geyd olunmusdur [2, s.33].

Olavo olaraq qeyd etmoyi zoruri hesab edirik ki, UBMT-nin inkisaf
etmokdo olan dovlatlor iiglin “Omtos nisani, firma adi vo haqgsiz rogabaoto
yol acgan horakotlor hagqinda” Model Qanununda hiiquqlarin tiikonmasinin
milli rejimini miioyyon edon miiddea milli rejimi doqiq vo aydin sokildo
ifado edilmisdir. Bels ki, geyd edildiyi kimi nisanin geydiyyati onu qeydiy-
yatdan ke¢irmis hiiquq sahibino homin nisan altinda 6lkeds ganuni olaraq
satilan mallara heg¢ bir doyisiklik edilmomisdirso onlara miinasibatds homin
nigsandan ti¢lincii soxslorin istifadosine mane olmaq hiiququ vermir. ©gor ni-
sanla tochiz olunmus mallar 6lkods ganuni sokilds satilibsa, ganunvericiliys
uygun olaraq iigiincii soxslor bu mallara miinasibotdo nisandan istifado
etmoyo mane olmurlar vo onlar homin nisan altinda mali1 yenidon satmaq va
ya nisan1 niimayis etdirmok vo nisanin altinda toklif olunan mallar {iglin mii-
vafiq tobligatla mosgul olmaq hiiququna malikdirlar [10].

Qeyd edilmalidir ki, milli tikenma rejimi aqli miilkiyyst hiiquq sa-
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hiblarinin hiiquglariin qorunmasi baximindan slverisli olsa da, istehlak ba-
zarinda rogabatli gqiymotlorin tomin edilmosi vo istehlakgilara orjinal moh-
sullara olcatanligin tomin edilmasi baximindan slverigli deyil. Yeni gobul
edilmis Rogabat Macallosinds paralel idxalin garsisini alan bu ciir harokot-
lorin hagsiz raqabato yol acan hiiquqazidd harokatlor kimi nozors alindigi
miisahido olunur [4]. Bunlar1 vo informasiya texnologiyalarinin stiratli inki-
safl, habela ticaratin roqomsallagmasi prosesini nozors alaraq qeyd edirik ki,
paralel idxala yol verilon beynalxalq rejimin totbiqi daha mogsodomiivafiq-
dir. Ciinki bu miiasir dovrdo idxalla bagli yaranan problemlasrin hiiquqi
problemlorin sayinin azalmasina vo azad bazar iqtisadiyyati kontekstinds is-
tehlak¢1 yoniimlii bazar qiymatlori siyasatinin inkigafina sobab olacaqdir.

Noaticodo geyd edilmolidir ki, miiasir dovrdo sonaye miilkiyyati ob-
yektlori ilo olagodar miinasibatlorinin roqgomsallasmasi yuxarida geyd edilon
hiiquqi problemlorin meydana ¢ixmasina sabab ola bilir. Ona goro do dov-
latlorin 6z bazar tobistlorini vo mdvceuq iqtisadi vo sosial durumlarini nazoro
alaraq qeyd edilon konsepsiyalardan birini totbiq edarak ganunvericilik nor-
malarinda bunu daqiq ifads etmasi bu hiiquqi problemlorin aradan qalxmasi
ilo naticalonacokdir.
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OBBEKTBHI IPOMBIIIJIEHHON COBCTBEHHOCTH U UX TIPABOBASI
OXPAHA B COBPEMEHHYIO 2I10XY.

AD.AJIMEB
PE3IOME

OmHUM U3 BaXKHBIX BOIIPOCOB B KOHTEKCTE KOMMEPUECKHX OTHOIICHHH BCET/Aa
CUHTANOCHh OMpEICICHHE MEXaHI3MOB PEaIbHOTO OOECIICYCHUS MPAaBOBON OXpaHBI 00BEK-
TOB MPOMBIIIICHHON COOCTBEHHOCTH. MeEXIyHapOTHOE PETyIHUPOBAHHE IO YKa3aHHOMY
BOIIPOCY CTano ocylecTBiAThes eme B XIX Beke W IlapnKckoil KOHBEHLUSI «O 3aIIUTE
MIPOMBINIICHHOHN coOCTBeHHOCTH» 1883 Toma MOXXHO paccMaTpuBaTh Kak HATIISAHOE JOKa-
3aTeNBCTBO TOTO, YTO STOMY MPABOBOMY BOIPOCY yIETSIETCS] MEXIyHApOJIHOE BHUMaHUE.
Takum o6pazom, HppPOBBIE PEBONIOLMOHHBIE H3MEHEHHUS, OBICTPOE pa3BUTHE HH(POPMAIIH-
OHHBIX TEXHOJIOTMH M MX IIHPOKOE UCIIOJH30BaHKHE BO BeexX cepax HE OCTAUCh HE3aMe-
YEHHBIMU JIJISI IEOBBIX 1 KOMMEPYECKHX OTHOIIEHUH. YUUTHIBAs, YTO OOBEKTHI TPOMBIIII-
JIEHHOW COOCTBEHHOCTH SIBIISIIOTCS OJJTHOBPEMEHHO KaTErOpHel MO MpaBy WHTEIJICKTYyallb-
HOHM COOCTBEHHOCTH W KaTErOpHeld YKOHOMHUKH, TO MOKHO OTMETHTb, YTO B COBPEMEHHYIO
AMOXy OOecIreYeHne MPaBOBOM OXPaHBI ATHX OOBEKTOB OTIMYACTCS OCOOOI Ba)KHOCTBHIO.
VYuuTeBas XapakTep MU(POBBIX TOPTOBBIX OTHOIICHHH, TPAHCTPAHUIHBIX KOMMEPUYECKIX U
JIETTOBBIX OTHOIICHHUH, B CTaThe HCCIENOBAIOCH TMOHITHE OOBEKTOB MPOMBIIUICHHON CO0-
CTBEHHOCTH W OOBEM 3TOW KAaTeropuu OOBEKTOB, a TAK)KE PEKUMBI MPABOBOW 3aIl[UTEI,
KOTOPBIE MOTYT MPUMEHSTECS B TPAHCTPAaHUYHBIX OTHOIICHHUSIX B COBPEMEHHYIO 3TOXy. B
9TOM HaIpaBJICHUH OBLIT MPOBE/ICH CPaBHUTEIHHBIN aHATH3 C TOYKH 3PCHUS HOPMATHBHOTO
3aKOHOJATENLCTBA U MPAKTHKHU PA3IUIHBIX TOCYIAPCTB, a TAKXKE YUTEHBI TPEOOBAaHUS MEXK-
JyHApOJIHBIX JTOKYMEHTOB.

KiroueBble cj10Ba: MPOMBIIUIEHHAS COOCTBEHHOCTh, 0O BEKTH HHTEIUICKTYaTbHOM

COOCTBEHHOCTH, OOBEKTHI MPOMBIIIJICHHOW COOCTBEHHOCTH, MapajUICNbHBIA HMIIOPT, pe-
JKUMBI UCUEPIIaHUA 1IPaB, TOBAPHBIE 3HAKU
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INDUSTRIAL PROPERTY OBJECTS AND THEIR LEGAL PROTECTION
IN THE MODERN PERIOD

A.EALIYEV
SUMMARY

In the context of commercial relations, determining the real mechanisms of
protection of industrial property objects has always been considered one of the important
issues. International regulation on the mentioned issue began to be implemented in the 19th
century, and the adoption of the Paris Convention "On the Protection of Industrial Proper-
ty" as early as 1883 can be considered as a clear evidence of the existence of international
attention to this legal issue. However, the digital revolutionary changes, the rapid
development of information technologies and their wide use in all fields have an impact on
business and commercial relations. If we take into account that industrial property objects
are both a category of intellectual property rights and an economic category, then we can
note that in the modern era, the provision of legal protection of these objects is of particular
importance. Taking into account the nature of digital trade relations, cross-border
commercial and business relations, the article examines the concept of industrial property
objects and the scope of this category of objects, as well as legal protection regimes that can
be applied in cross-border relations in the modern era. The requirements of the international
documents in the mentioned direction were taken into account, and a comparative analysis
was carried out in terms of the normative legislation and experience of different states.

Keywords: industrial property, intellectual property objects, industrial property
objects, parallel import, regimes of exhaustion of rights, trademarks
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Iqtisadi artim igtisadiyyatin Vo iqgtisad elminin miihiim problemlarindan biridir.
Biitiin zamanlarda iqtisadi artimin tomin olunmasi Vo davamli igtisadi inkisaf problemi
olkalar iigiin aktual masalo olaraqg méveud olmus va olmaqdadir. Igtisadi artima nail
olunmasina ¢alismaq timumibasari meyl olub igtisadiyyatin qarsisinda duran 2sas vazifa
hesab olunur. Praktiki olaraq biitiin 6lkalarin hékumatlaori torafindan hayata kegirilan
igtisadi siyasat, o ciimlodan igtisadi islahatlar igtisadi artim probleminin hallina yonalib.
Igtisadi artim Glka iqtisadiyyatimin inkisafimn gdstaricisi hesab olunur. Iqtisadi artima
igtisadi taraqqinin torkib elementi olaraq baxilir. O, har bir camiyyatin gobul etdiyi igtisadi
maqsaddir. Ona gora hor bir 6lka iqtisadi artimin tomin olunmast iigtin biitiin potensial
imkanlardan yararlanmaga ¢ahgir. Igtisadi artim ham élkanin daxili , ham do 6lka xarici
imkanlart hesabina tomin edilir. Iqtisadi artimin tomin olunmasinda daxili amilla¥ls yanasi
xarici amillordan istifada edilmasi resurslarin mahdudigu va qeyri-barabar paylandig: bir
soraitda daha miihiim ahamiyyat kasb edir. Miiasir dovrda olkaloraras: igtisadi alagalarin
miixtalif formalarimin geniglonmasi yolu ilo igtisadi artimin alda edilmasi diinyanin aksar
olkalarinda iqtisadi siyasatin prioritet istigamoatlorine ¢evrilib. Bu baximdan iqtisadi
artimin xarici amillorla alagasini va xarici iqtisadi alagalara asaslanan inkisaf modellarinin
Nazardan kegirilmasini zaruri edir. Bu da 6z novbasinda, igtisadi artimda xarici amillarin
rolunun arasdirilmasini aktual edir.

Acar sozlar: igtisadi artim, iqtisadi inkisaf, davamli inkisaf, xarici amillor, daxili
amillor, xarici ticarst, intensiv vo ekstensiv artim

iqtisadi artim va iqtisadi inkisafin metodoloji xiisusiyyatlori

Indiki vo golocak nasillorin monafelarini nozors alaraq ,diinyada iqti-
sadi bohranin holo do davam etmosi birmonali sokildo gostordi ki, igtisadi
artimin keyfiyyatini vo ragabotqgabiliyyatliliyini tomin etmodan biitovliikde
comiyyatin va iqtisadiyyatin inkisafina nail olmaq miimkiin deyildir.

Qeyd edok ki, son illar 6lkaloraras1 mal va xidmatlarin miibadilasinin
intensivlosmasi vo milli iqtisadiyyatin inkisaf soviyyasini giymatlondirmays
imkan veran UDM do xiisusi ¢okisinin ilbosil artmas1 miisahido edilir. Son 20
ildo diinya iizro UDM-in hacmi 21 dofs artdign halda, beynalxalq ticaratin
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fiziki hacmi 45 dofo artmigdir. Bu onu gostarir ki, diinyada istehlak olunan
mal va xidmatlarin, demok olar ki, yarisi istehlak olunan 6lkalordon konarda
istehsal olunur. Olkolordo daxili tolobin formalagmasinda xarici amillorin
xtisusi ¢akisi getdikca artir.

Igtisadi artim UDM-in kegon, yaxud baza dévriina nisbaton real arti-
midir. Olkonin Iqtisadi artimin1 xarakterizo etmak {iciin bir sira gostoricilor-
don: imummilli mahsul, imumdaxili mohsul, milli galir, adambasina diison
UDM va s. istifads edilir.

Biitlin hallarda iqtisadi artim 6lkenin iqtisadi inkisafi ilo six baghidir.
Qeyd edok ki, igtisadi artim iqtisadiyyatin kamiyyat torafini oks etdirirss,
inkisaf keyfiyyot xarakteristikasi ilo baglidir.

Biitovliikkds, elmi odabiyyatlarda iqtisadi artim anlayisnin mahiyyo-
tini miioyyan edorkon igtisadi artim va iqtisadi inkisaf anlayislarini bir-bi-
rindan farglondirmoak va bu iki anlayisin osas xiisusiyyatlorinin dialektik sla-
gasini nazars almaq lazim goalir. Belo ki, iqtisadi artim va iqtisadi inkisaf
ham forgli, ham do bir birini tamamlayan anlayislardir. Igtisadi inkisaf cox-
torofli proses kimi iqgtisadi artim1 dziinds ehtiva edir. Iqtisadi artimla iqtisadi
inkisafin dialektik olagasi folsofoda kamiyyat dayismalarinin keyfiyyat do-
yismolarina kesmasi ganununun igtisadi sahads bariz niimunasi oldugunu da
geyd edo bilorik.

Diinya 6lkalarinin tocriibasi gostarir Ki, yiiksak iqtisadi artim templo-
rina baxmayarag, bozon &lkalordo bu artim tempi davamli olmadigindan
sosial-igtisadi inkisafi tomin etmir (xiisuson Avropada yiiksok inkisaf digor
olkolords igtisadi gerilik). iqtisadi artimla iqgtisadi inkisaf anlayislar1 arasin-
daki forgliliklorin oldugunu igtisad elmino amerikali igtisad¢t Y.Sumpeter
gotirib. “Istadiyiniz godor fayton yanasi yigsaniz da demir yolunu yarada
bilmoyacoksiniz” — deyon Sumpetera goro, iqtisadi artim omtoa vo Xidmatlo-
rin istehsali vo istehlakinin artmasi demokdir (masalon, faytonun), igtisadi
inkisaf iso igtisadiyyatin miixtolif saholorins, insanlarin hoyat soraitino - ri-
fahina miisbot tosir gostoron keyfiyyatco yeni amtos vo xidmotlorin yaradil-
mast ilo misaiyyat olunur (masalom, domir yolu).

Biitovlikds, Merkantilizmdon baslayaraq miasir iqtisadi nozoriy-
yalora gadar biitiin iqtisadi moktoblor torafindon iqtisadi artim problemini vo
onun yaradilmasi amillorinin miioyyan edilmosi istigamotinds todgigatlar
aparilsa da, bu poblem miistaqil tadgigat sahasi kimi, XX asrin 30-cu illarin-
don dyranilmays baslanilib.

Igtisadi fikir tarixindo iqtisadi artima klassik yanasmani A.Smit vo
D.Rikardo togdim etmisdilor. Onlarin nozariyyasinin dayandigi tomal noq-
tolor omok, kapital vo xarici ticarotdon ibarat olmagla sarvatin monbayi kimi
gobul edirdilor [8, s.267].

Daha sonralar neoklassik maktobin iqtisadi artim modellorini miiay-
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yan edoan nazariyyalorin mislliflorindon Niderland iqtisadgis1 J.Tinbergen
(rifah iqtisadiyyati va inkisaf probelmlari ilo masgul olan, ekonometrikanin
qurucularindan olan), Amerika iqtisadgis1 Z.Kindelberger, ingilis iqtisadgisi
C.M.Keynsin, dinamik iqtisadi arttm modelinin yaradicisi, ingilis igtisadgisi
R.Harrodun vo amerika iqtisad¢is1 E.Domarin (Harrod-Domar modeli),
amerika iqtisadgis1 P.Solonun (igtisadi arttm moanbalarinin amilli tahlili mo-
deli, iqtisadi artim, yigim vo kapital arasinda qarsiliqh olageni askar edon
model 1956-c1 ilds), neoklassik-sintez nozariyyasinin niimayandoalori Nobel
miikafat1 laureatlar1 C.Hiks vo P.Samuelsonun (iqtisadi artimin iqtisadi di-
namikada tsikliyin miithiim sabablori Kimi xarici amillori birlikds nazardan
kegirirdilar). V.Leontyevin "xarc-mohsul buraxiligi" modellarini formalagdi-
ran nazariyyalorin tohlili gostarir Ki, igtisadi artimin mahiyyati vo amillo-
rinin miioyyan edilmasinds har bir dovriin talobina va iqtisadi proseslordoki
dayismoalars uygun olaraq forqli baxislar olsa da, bu nozariyyslor asaslandigi
nozari Vo tacriibi aragsdirmalara uygun qarsiya qoyulan problemin halli yo-
lunda mithiim naticalor olda ediblor. Onlar igtisadi artim va iqtisadi inkisaf
arasindaki forglori vo onlarin aradan galdirilmasi yollarinin izahini vermoklo
sanki razilasirdilar.

Homginin nazariyyslords olkolor arasinda iqtisadi artim templo-
rindoki forglori yanliz daxili amillorlo deyil, xarici igtisadi amillorls izah
edirlor (miiqayisali tstiinliiklor nozariyyssi osasinda).

Onlarin gonastine goro, iqtisadi artim daha ¢ox mohsul buraxilist
monasini versa do, iqtisadi inkisaf hom mohsul istehsalinin artmasini, ham
do mohsul istehsali prosesindo istifado edilon texnikanin vo institutsional
mexanizmin doyisilmasini 6ziinds ehtiva edir. Eyni zamanda bildirirdilor ki,
inkisaf iqtisadi artimu siiratlondirir, comiyyatdos geyri-barabarliyi yumsaldir.

Biitovliikdo Neoklassik iqtisadi artim nazariyylarinin irali siirdiiyii mo-
dellorin baslica moagsadi iqtisadi artima nail olmagq tisullarini miioyyon etmok idi.

XX asrin igtisadi nazariyyslori arasinda xiisusi yer tutan Keyns nazo-
riyyasi somorali igtisadi artimin makroiqtisadi problemlorina genis yer ayir-
magla, Iqtisadi artimin, investisiyalar vasitosilo idars edilmosi miimkiinliiyii
fikrini irali siiriirdii. C.M.Keynss goro makroiqqtisadi tarazligin tomin olun-
masinda tolob halledici rol oynayir vo onun (talabin) zaruri tinsiirii iso mul-
tiplikator vasitasilo igtisadi artimi tomin edon investisiyalar ¢ixis edir.

Igtisadi artimin tomin olunmasi istigamotindos Xarici amillorin, o
ctimladan xarici ticaratin rolunun sorhini veran nozariyys - neoklassik sintez
olmusdur. Bu nazariyyanin niimayandslari T.Ribginski, F.Stolper, P.Samu-
elson istehsal amillorinin geyri-borabasr paylanmasi ssbabindon Xxarici ti-
carati iqtisadi artimin miihiim amili oldugunu géstorirdilor. Iqtisadi artimimn
miiasir nazariyyslorinds do (onun niimayandslorindon olan Nobel miikafati
laureat1 S.Kuznets) 6lkalor arasinda iqtisadi artimin tomin olunmasini yalniz
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daxili amillor deyil, hamginin xarici amillarlo izah edirdilor.

Qeyd olunanlara ssasan deys bilarik ki, Iindiys goder méveud olan
igtisadi moktob niimayoandalari iqtisadi artimin amillorini miixtalif ciir qiy-
matlondirirlar.

Iqtisadi artimin asas amillari Miiollif
Insan kapitali A.Smit, D.Rikardo, H.Myurdal,
M.Fridmen, T.Sults, H.Beker vo s.
Fiziki kapital C..Keyns, R.Harrod, E.Domar
Omok, kapital, texnologiya R.Solou, Koba- Duglas, E.Denison, K.Marks
Igtisadiyyatin strukturu U.Lyus, C.Fey va b.
Iqtisadiyyatm agiglhig1 H.Ranis, C.Fey va b.
Dovlat xarclori A.Illarianov , L.Barro vo b.
Demografik vo ekoloji amillor T.Maltus, S.Kuznets, C.Forrester, M.Medouz
Xarici ticarat T.Ribginski, F.Stolper, P.Samuelson

Ayri-ayr iqtisad¢ilarin iqtisadi artimin amillaring dair baxislar:

Miiasirlordon, K.R.Makkonel va S.L.Bryu homin amillari funksional
olamatlorine uygun qruplara ayirirlar: toklif, tolob, bolgii vo digor amillori
osas gotiirtirdilor [9, s.71].

Burada toklif amillari iqtisadi arttimin fiziki hacmini, yoni voziyys-
tini, tolob amillori iso keyfiyyatini oks etdirir. Tolob amillari istehsalin hoc-
minin artmasi imkanin1 miioyyan etmoklo, istehlak vo dovlat xarclori, mah-
sullarin ragabatgabiliyyati va s. kimi gostaricilorlo xarakterizo olunur. Miia-
sir igtisadi artimi1 xarakterizo edon nazariyyalorin asas cohatlorindan biri do,
elmin son nailiyyatlarindon istifads etmoklo yeni texnologiyalarin yaranmasi
ilo diinyanin oksar 6lkslorinds bas veran struktur doyiskliklor oldu. Bu pro-
ses uzun miiddot Glkalords iqtisadi artimin tomin olunmasinin vacib me-
xanizmi kimi gobul edilirdi.

Miixtalif igtisadi arttm modellorinin tohlili bir daha gostorir ki, ig-
tisadi artimin kamiyyat vo keyfiyyat xiisusiyyatlorinin 6yranilmasi, onun so-
moaraliliyini do nazoro almag: zoruri edir. Yalniz somoroliliys osaslanan ig-
tisadi artrm comiyyatin artan tolobatlarmin 6donilmasine imkan veror. Ig-
tisadi somoraliliyin giymatlondirilmasi iso onu tomin edon naticonin mos-
roflor ilo miiqayiso olunmasina osaslanir (Igtisadi semaraliliyin gdstorici-
lorino goldikds bura amoyin mohsuldarligini, mahsulun keyfiyystini, omok
tutmunu, material tutumunu va s. géstormok olar).

Qeyd olunanlardan bels natica ¢ixir ki, inkisaf emoakds olan igtisadiyyat
nainki kamiyyat, eloca do keyfiyyatca yeni tolablora cavab vermalidir.

Iqtisadi artimin tamin olunmasinda xarici iqtisadi amillorin tohlili
Qeyd edim ki, Igtisadi artimin arasdirilmasinda osas yeri onun amil-
lorinin miioyyan edilmasi tutur. Igtisadi artimmn amillori dedikdo, istehsalin
real hocminin artmasina vo onun somoraliliyinin yiiksalmasine tosir edon
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proseslor basa diisiiliir. Bu amillor iqtisadi artimin dinamikasini miioyyan
edir va istehsalin real hocminin artmasina birbasa tasir gostarir.

Hoar bir halda iqtisadiyyatin inkisafi iki faktordan asilt olur:

Belo ki, iqtisadi artimin amillori daxili, xarici, eyni zamanda in-
tensiv, ekstensiv va basqa qruplara boliiniir.

Daxili vo xarici amillor bir-biri ilo six alagelidir. Bels ki, dlkalor ara-
sinda iqtisadi olage vo asililigin artmasi iqtisadi artimin daxili amillarine
daha ¢ox xarici amillorin transformasiya olunmasina zomin yaradir.

Umumilikds iqgtisadi artimin daxili (endogen) vo Xarici (ekzogen)
amillorini asagidaki kimi qruplasdirmaq olar.

Daxili amillar Xarici amillar
Tobii ehtiyatlar Xarici ticarat
Insan kapitali Xarici investisiyalar
Mohsuldarliq Isci qiivvasinin migrasiyasi
Sosial- igtisadi voziyyat Beynalxalq turizm
Infrastrukturun inkisaf soviyyosi Iqtisadi agiqliq saviyyosi
Elmi —texniki toraqqi Beynalxalg nogliyyat
Igtisadi islahatlarin saviyyasi Integrasiya
Ekoloji voziyyat Valyuta mozonnosi

Qeyd edoak ki, igtisadi artimin daxili amillori arasinda tobii ehtiyatla-
rin movcudlugu, amayin mohsuldarligi, elmi-texniki toraqqi, insan kapitali
xiisusi rola malikdir [9, 5.78].

Burada tobii ehtiyatlar iqtisadi inkisaf soviyyasindon asili olmayaraq
diinyanin an kasib 6lkasini ds investisiya ti¢iin calbedici edir. Eyni zamanda
tobii ehtiyatlar iqtisadiyyatin inkisafi {i¢iin osas maliyys monbayi hesab olu-
nur. Tobii ehtiyatlardan milli sarvatin digar torkib hissalorinin, o ciimlodon
insan kapitalinin maliyyslosdirilmasinds istifado edilo bilor. Burada insan
kapitalin1 xiisusi gqeyd etmok lazimdir. Belo Ki, insan kapitali milli sarvatin
osasini togkil etmoklo, iqtisadi artimin miithiim amillorindon biridir. Eyni
zamanda miiasir iqtisadi artim nazariyyalorinds bels bir fikir Gistiinliik togkil
edir ki, iqtisadi inkisafin osas horokoatverici qiivvesi insandir. Taninmis iqti-
sadgilar Pol Romerin, Robert Lukasin, Harri Bekerin, Teodor Sultsun aras-
dirmalarindan da aydin olur ki, insan kapitalina qoyulan sarmays uzunmiid-
datli igtsadi artima sabob olan asas amillordandir.

Aparilan (Diinya Bankinin) aragdirmalara goro, diinyanin inkisaf et-
mis Olkalorinds, o cliimlodon ABS-in iqtisadi artimin (milli sarvetinin) 19
faizini,istehsal fondlar1 (masin mexanizm qurgular), 5 faizini tobii ehtiyatlar,
76 faizini insan kapitali togkil edir. Qarbi Avropa 6lkalarinds bu gostaricilor
miivafiq olaraq 23 faiz,2 faiz,74 faiz toskil edir. Homg¢inin belo bir ganuna-
uygunluq var ki, tohsilo ¢okilon 1 dollar xarc sonradan 5-6 dollar galir gatira
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bilir. Insan inkisafi hesabatinin molumatlar1 gstorir Ki, tohsil saviyyasina gora
ilk siralarda geden olkolorde adambasina diison UDM in istehsali digor &l-
kalardan, o climladan orta diinya gostaricilorinag nisboton dofalorlo yiiksokdir.

Iqtisadi artimin xarici amillori

Xarici igtisadi slagslorin iqtisadi artimin tamin edilmasinds gox bo-
yiik oshamiyyati vardir. Diinya tocriibasi gostarir Ki, har bir 6lkanin igtisadi
arttim1 eyni zamanda, digar olkalarlo qgarsiligli amokdasliq vo ragabat no-
ticosinds formalasir va inkisaf edir.

Daxili inkisaf amillarinin mohdud oldugu inkisaf soraitinde mévcud
tobii resurs, elmi-texniki istehsal imkanlarindan maksimum istifada etmoklo,
xarici igtisadi alagalarin artirilmsi, xiisusilo shamiyyatlidir. O eyni zamanda
davamli inkisafin tomin olunmasinin asas vasitalarindandir.

Biitovliikdo, Beynolxalq omok bolgiisii asasinda formalasan beynal-
xalq igtisadi olags har bir 6lkoys bu prosesds istehsal masraflorini azaltmag,
ehtiyatlara gonast etmok, onlardan somarali istifads etmak {igiin sorait yaradir.

Qarsiligh faydaliliq prinsipi asasinda beynalxalq miibadila 6lkalarin
igtisadi inkisafinin tomin edilmosinds miistosna rol oynayir [1, 5.146].

Olkolor mohz xarici igtisadi olagalorin iistiinliiklorindan istifads et-
moklo da igtisadi artim1 tamin edo bilirlor. Ingilis igtisadgist C.Saksin qeyd
etdiyi kimi, “diinya iqtisadi sistemindon tocrid olunmus he¢ bir 6lkays sag-
lam igtisadiyyat qurmag nasib olmamisdir”. Bu baximdan xarici iqtisadi sla-
golor milli iqgtisadiyyatin somaraliliyinin yiiksaldilmasinin asas amillarin-
dondir. Mohz, xarici iqtisadi olagslor, xiisusilo xarici ticarat olagalori hesa-
bina diinya 6lkalori bir tarafdon 6lka istehlakgilarinin xarici mahsullara olan
tolobatlarini 6domis olur, digar torofdon iso milli istehsal sahslorinin daxili
tolobatlardan ¢ox istehsal etmis oldugu mohsullar1 xarici bazarlarda reallas-
dirmagqla 6z valyuta ehtiyatlarin1 zonginlosdirmis olurlar. Xarici amillor igo-
risinds iqtisadi artima tasir géstoran an asas amil do mahz xarici ticaratdir.

Beynolxalq ticarat beynolxalq igtisadi slagalorin asas, hom ds daha
cox inkisaf etmis formasi olmagqla, bu iqtisadi alagolorin 80 faizo godorini
toskil edir.

Beynolxalq ticarot miiqayisali tistiinliiklora asaslanaraq 6lkoalori bir-
biri ilo asilt edir. Mohz dlkolor arasindaki méveud miiqayisali Gstiinliklordir
ki, diinyanin inkisaf etmis 6lkalorinin do milli iqtisadiyyatlarinin ehtiyaclari-
nin 15-20 faizini diinya bazar1 vasitaSilo beynolxalq ticarotlo 6donilmasine
imkan verir.

Hazirda diinya 6lkalori arasinda iqtisadi alagslorin biitiin formalari-
nin naticalori mohz beynalxalq ticarst vasitosilo reallagdirilir.

Beynolxalq ticarat ilk névbads 6lkalorda: istehsal vo resurs gatismaz-
ligiin aradan qaldirilmasina, daxili tolobdon artiq istehsala nail olunmasina,
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rogabatin inkisafina, daxili bazarin 6ziiniin tolobinin genislondirilmasing,
alava golirlarin alds edilmosins va son naticads iqtisadi artima shomiyyatli
tosir gostarir. A.Smit geyd edirdi ki, amtas va xidmatlar istehsalindan ibarat
olan diinyanin macmuu sarvati, mahz beynalxalg amak bolgiisiine asaslanan
beynalxalq ticarat noaticasinds yaranir. Eyni zamanda D.Rikardo, C.Stuart
Mill Olkalararasi miibadilonin nazari asaslarimi, Nobel miikafati laureati
P.Samuelson, V.Leontyev vo digarlori miiasir ticarat nozariyyslori vasitolio
igtisadi artimin tomin olunmasinda Xarici ticaratin miihtim rolunu, xarici ti-
carotls igtisadi artim arasinda birbasa slagonin oldugunu siibut etmislor.

Biitovliikds, 6lks iqtisadiyyatina beynoalxalq ticaratin tosirini askara
¢ixarmaq ugilin asagidaki gostaricilordan istifads edilir (magsadouygun he-
sab edils bilar):

1. Olks ohalisinin beynalxalq ticaratdon asililiq amsali — bu, 6lko da-
xilindo istehlak olunan biitin omtas vo Xxidmotlorin xaricdon daxil olan
amtaa va Xidmatlorin hacmina nisbati kimi miayyan olunur;

2. 1dxal vo ixraca meyllilik — bu, idxal va ixractn UDM-o nisbati kimi
mioyyan edilir;

3. Idxal vo ixracin elastikliyinin giymat va golira nishati — bu, galir va
giymatin nisbat doyismasindon asili olaraq idxal vo ixracin nisbi doyismosi
kimi miioyyan edilir.

Qeyd edim ki, 6lkonin agiq iqtisadi siyasati o ciimlodon beynalxalq
ticarotdo liberallasmanin olmasi da yiiksok iqtisadi artim, igtisadiyyatda ix-
rac potensiall iiglin sorait yaradir (Diinya tacriibasindan, o ctimladon vaxtila
bizimls bir ittifagda méveud olmusg baltikyan1 6lkalori misal gostors bilarik).

Mohz 6lkanin agiq iqtisadiyyati ragabat gabiliyyatli omtas istehsali ig-
tisadiyyatin inkisafinin osas gostoricilorindondir. Bu baximdan har bir dovlot
calisir ki, ixraci artirsin, idxali iso azalsin. Bu zaman belo bir paradoks yaranir
— istonilon 6lko istayir ki, har hans1 bir omtooni versin, lakin almasm. Bas bu
6lka daxilinds istehlakin ixtisarina gatirib ¢ixarmir ki? Xarici igtisadi olagolor
milli igtisadiyyatin makroigtisadi tarazligina tosir edirmi vo hanst yolla?

Aciq iqtisadiyyat soraitindo xarici faktorlar — ixrac, idxal, xarici in-
vestisiya 6lkadaxili istehsala, UMM-in saviyyasine Vo mosgulluga, noticado
bu xarici faktorlarin kémoayi ilo makroiqtisadi tarazliga tosir edir. ixrac mal-
lar1 oslinda xarici vatondaslarin talobatini 6dayir, lakin o, eyni zamanda milli
istehsalin hacmina, milli galiro vo mosgulluga impuls verir. Qapali iqtisadiy-
yat1 tohlil edarkon belo naticoys galmok olar ki, UMM (Y) &lke daxili talobo
(C), investisiyaya (I) vo dovlot xarclorinoe (G) sarf olunur. Bunu asagidaki
formulda ifads etmak olar:

Y=C+I+G (1)

Bu zaman tolob, investisiya vo dovlat xarclori ilo yanasi ixrac da
mocmu Xarclarin torkib hissasi kimi ¢ixis edir, yani 0, mocmu tolobi artirir.
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Macmu xarclorin daha boyiik hacmi istehsalin daha yiiksok tarazli hacmina
uygun golir. Notico etibarilo ixracin hocmi UDM artira bilor. Eyni tosir
xarici investisiyalar baximindan da dogrudur.

Qeyd edok ki, idxal olunan mallara 6lko daxilinds istehsal olunmus
UDM-in bir hissasinin xarclonmasi gorok olur ki, bu da mallar hansi 6lke-
don idxal olunursa homin 6lkads istehsali stimullagdirir. Bu yolla idxal 6lka
daxilinda istehsala sorf olunan xarclorin azalmasina gotirib ¢ixarir.

Onu da nozare almaq lazimdir ki, istehsalin tonoazziilii dévriinds id-
xal1 azaltmag, ixrac1 isa hoveslondirmok lazimdir. Umumilikds gbtiirdiikdo
belo yanasma dogrudur. Lakin yaddan ¢ixarmaq deyil ki, bir 6lkonin ixraci
digarinin idxalidir. Naticado, biitiin 6lkalorin ixraca orientasiyasi, yoni digar
Olkalorin hesabina 6z istehsalinin stimullagdirilmasit miimkiin olan is deyil.

Keyns nazoriyyasino gors, ogar dlkenin idxali UDM-in funksiyasi-
dirsa, onda ixract digor 6lkenin UDM-in funksiyasidir. Buradan belo noti-
cays golinir ki, ixracin ixtisart vo ya artirilmasi yalniz bir dovlatin istoyin-
don asili deyil, eyni zamanda digar 6lkolorin UDM-in artirib-azaltmagq isto-
yindon ds asilidir. Onu da qeyd edok ki, ixrac mallarinin xarici bazarda satig
istayi digor 6lkalorin aliciliq gabiliyyati, hamin mohsullarin istehlak etmok
istayi ilo do méhkamlanmoalidir.

Digor torafdon ixracin genislondirilmasi birbasa idxala tolobdan asi-
lidir. Idxal iizro dovlot nozarati bazon daxili bazari bir ¢ox istehlak mallarin-
dan mohrum edarso 6lkads istehlaki azalda bilor. Ixrac ekspansiyas: sorai-
tindos, yoni 6lko istehsalinin yalniz rogabat gabiliyystli ixraca yonaldilmasi
zamani daxili bazar kasiblagir, burada ancaq geyri-rogabot gabiliyyatli moh-
sullar qalir. Nohayat, qeyd etdiyimiz kimi ixracin havaslondirilmasi yalniz o
zaman iqtisadi artima vo rifah saviyyasinin yiiksalmosine gatirib ¢ixarir ki,
ixracdan oldo edilon golir digor istehsal saholorinin saxlanmasina deyil, iq-
tisadiyyatda yeni struktur doyisikliklarino sorf edilsin vo bu yolla 6lko BOB
sisteminin istlinliklorindon daha ¢ox golir gotiirsiin.

Bu, bir daha onu gostarir ki, beynalxalqg ticarat, 6lkalari bir-birino
baglayir va garsiligh asililiq yaradir. O, ham da teSavviira sigmayan zon-
ginliyin “dayaq ndqtasi” rolunda ¢ixis edir. Roma Klubunun, Igtisadi omok-
daslq vo Inkisaf toskilatinin, Diinya Bankinin miitoxassislorinin hesablama-
larma gora beynolxalq ticarot yoxsullugun aradan galdirilmasi vo iqtisadi
artimin tominatgisi kimi ¢ixig edir. Hesablamalara goro diinyanin inkisaf et-
mokda olan 6lkalorinin diinya ticaratinds xiisusi ¢okini, o ciimladon ixracati
5 faiz artira bilsaydilor bunun onlara gatirdiyi galir hamin 6lkalorin aldiglari
yardimlardan 7 dofo ¢ox ola bilordi. Arasdirmalar naticasindo miioyyan
olunmusdur ki, adambasina diison UDM ilo ixrac arasinda birbasa olage onu
gostorir Ki, ixracat1 yiiksok olan 6lkolordo adambasina diison UDM daha
coxdur. Iqtisadi artima tosiri ilo yanasi, iqtisadi artimin da ixracin genislon-
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dirilmasina miisbat tosir gostorir (Yang-Marsal modeli 1985). Bu fikro asa-
san, iqtisadi artimin naticasi olaraqg artan istehsal, daxili talobatdan ¢ox oldu-
guna goro istehsal edilmis mallarin basqa 6lkolords satilmasi ligiin ixraca
yonalmasi gagilmaz olacaq [9, $.83].

Hesablamalara (Anne Kruegerin arasdirmalarina) gors ixracdan da-
xil olan golirlorin 1 faiz artmasi, UDM-in togriben 0,11 faiz artmasina goti-
rib ¢ixarir.

Biitovliikkds beynolxalq ticarat vo iqtisadi artim arasindaki slage hag-
qinda qeyd edilon fikirlori asagidaki istigamatda qruplasdirmaq olar:

1. Beynolxalq ticarot istehsal amillorinin saholorarasi bolgiisiinii
yenidon doyisir — ehtiyatlarin doyigsmosi effekti;

2. Beynolxalq ticarat 6lko daxilinds rogabasti artiraraq somaraliliyin
yiiksaldilmasing yol agir — somaralosdirici idxal hipotezi;

3. Bazar hocmini artiraraq, yerli istehsalgilarin boyiik olgiilii igtisa-
diyyatlardan yararlanmasina komok edir;

4. Olko daxilinds moveud olmayan xammal vo materiallarmn tomin
edilmasins sorait yaradarag, beynolxalq ixtisaslasmanin tosiri altinda Somo-
raliliyin artimina gotirib ¢ixarir;

5. Olkoloraras: bilik vo informasiya axinimi asanlasdiraraq texnoloji
inkisafa tosir edir.

Hazirda diinya iqtisadiyyatinda iqtisadi inkisafa ixracin artirilmasi
hesabina nail olan ¢oxsayli 6lkalarin tacriibasi bunu bir daha siibut edir.

Yuxarida geyd olundugu kimi, hazirda har bir 6lko istehsal etdiyi
UDME-in bir hissasini diinyanin digor 6lkalorine ixrac edir. Masalon, Bel-
cikada UDM-in 60 faizi, Avstriyada 31faizi, Almaniyada 25 faizi ixrac olu-
nur, Azorbaycanda orta hesabla 12 faizi (2023-cii ilds 52 faizini).

Ixracin artirlmasinin miihiim yollarindan biri do somoraliliyin yiiksal-
dilmasidir. Mohz iqgtisadiyyatda somoroliliyin yiiksaldilmasi istehsalin hac-
minin artirilmasina Va ixracin genislondirilmasine alverisli imkan yaradir.

Beynolxalq ticarstlo yanasi 6lko iqtisadiyyatina xarici investisiya qo-
yulusu da iqtisadi artimin asas amillarindan biridir.

Igtisadi ehyitalarm komiyyatinin artirilmasi, onlarmn keyfiyyatinin
yiiksaldilmasi ilk névbada investisiya tolob edir. Investisiya iqtisadi artimin
asas tonzimloyicisi kimi ¢ixis edir. Umumi iqtisadi tarazliq modelinds in-
vestisiya vo onun tasiri macmu tolobds 6z oksini tapdigi halda, iqtisadi artim
modelinds investisiya hom macmuu tolobda, ham do macmuu toklifdo 6z
oksini tapir.

Igtisadiyyatda UDM-in artimina nail olmaq magsadilo 6lko iqtisadiy-
yatina xarici investisiyalarm calbi magbul hesab olunur. Xarici investisiya-
larm calb edilmasi olverisli investisiya miihiitinin yaradilmasimi da tolob
edir. Hesablamalara gora (Levayn vo Renelt) investisiyalarin UDM-da 1 faiz
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artmasi iqtisadi artim tempini on azi1 0,15 faiz siiratlondirir.

Biitovliikdo makroiqtisadi tarazliq Vo mosgullugun saviyyasi igtisa-
diyyata qoyulan investisiyanin hacmi ilo olagodardir. Investisiya ilo miihiim
makroiqtisadi gostorici olan UDM arasinda qarsiliqh alage Vo miitonasiblik
mévcuddur. Bu investisiya multiplikator anlayisidir. Bu, investisiya ilo UDM
arasinda olagoni xarakterizo edir. C.M.Keynso gora investisiya galir yaradir
Vo noticads iqtisadi artim yiiksalir. Burdan aydin olur ki, investisiya artanda
UDM do artir. Bu gdstarir ki, investisiyanin iqtisadi arttmda rolu danilmazdir.

Qeyd edok ki, inkisaf etmis 6lkalordo UDM-da investisiya qoyulus-
larinin xiisusi ¢okisi 45-50 faiz arasinda toroddiid edir. Olkomizdo bu UDM-
in 20-22 faizini togkil edir.

Indiki zamanda investisyalarin somoraliliyinin miioyyon edilmasi hor
bir 6lka {igiin vacib bir masaladir. Perspektiv inkisafin tomin edilmasinds in-
vestisiyalarin ohomiyyasti onlarin yaratmis oldugu sosial-igtisadi efektlo six
olagodardir. BMT-nin ®mokdasliq vo Inkisaf Toskilatinin beynalxalq inves-
tisiyalara aid an son hesabatinda xarici investisyalar1 bes qrupda tosniflos-
dirilmisdir:

1. Investisiya qoyuluslarinin vo maliyys monbalorinin artirilmast;

2. Daha miitoraqqi olan yeni texnologiyalarin vo texnikanin totbiq
edilmosi va inkisafi;

3. Ixrac potensialinin artirilmast;

4. Masgulluq Saviyyasinin yiiksaldilmasi;

5. Otraf miihitin qorunmasinda miisbat tasir.

Igtisadi somaralik amok mohsuldarliginin artirilmasinda va vacib zo-
ruriyyat kosb edon basqa iqtisadi masalalorin miisbat sokilda hallinds oks
edilir. Bu yanasmadan hal-hazirdaki soraitdo qoyuluslarin samaraliyinin
miioyyan edilmasinin asasan 2-sosial va igtisadi aspektlori forglondirilir.

Investisya qoyulusunun iqtisadi aspektido ahomiyyatliliyin miioyyon
edilmasi zamani olagali vo osas istehsal masraflorinin daha da otrafli sokildo
nozors alinmasina cohd edilir. Burada timumi mosrafds istehsalgida, homginin
istehlak¢ida yaranmis olan effektin miqdari mioyyonlosdirilir vo tmumi
igtisadi shomiyyatlilik alinan efektin qoyuluslara miinasibati olaragq doyarlon-
dirilir. Bu vaxt timumilasdirici gostarici olaraq xidmatin va ya mohsulun hac-
minin artimi tomin edildikds kapital tutumunun daracasi, mohsulun maya do-
yari, omok mohsuldarligi, mohsulun texniki keyfiyyst soviyyasi, istehsalin da-
vamligi, Xidmatin vo ya mohsulun enerji vo material tutumu, layiho giiciiniin
monimsanilmasi, otraf miithitin miihafizasi vo b. miiayyan olunur [2, s.48].

Xarici investisiyalar, 6lkays yiiksok texnologiya gatirma, yeni is sa-
holari yaratma kimi birbasa effektlori yaninda, 6lkadoki total mohsuldarliq
(productivity) saviyyasini artirma kimi (yeni orqanizasiya sokli, texniki bilgi
Vo s. yoluyla) dolayli effektlora do sahibdir ki, bunlarin bir ¢oxunun tam
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olaraq 6lgtilmasi geyri-miimkiindiir.

Xarici investisiyalarin iqtisadi artima tokan vermosi yiiksokdir. Belo
ki, xarici investisiyalar investisiya proseslorinin siiratlondirilmasi, milli ka-
pitalin foaliyystinin aktivlogsmasi vo gobul edon iqtisadiyyatin inkisafina
keyfiyyatca yeni meyllorin, tacriibanin gatirilmasi hesabina yuxarida deyilon
miisbat meyllarin amala golmasina tosir gostarir. Bir ¢ox hallarda bunlar 6z
ifadosini idxalatg1 Glkoys inkisaf etmis formada bazar miinasibatlori ele-
mentlorinin Otiiriilmasinda, yeni texnologiyalarin totbiqi hesabina texniki
inkisafin siiratlondirilmasinds, igtisadiyyatin yeni sahalorins vo istehsala yo-
naltmaklo onun strukturunun tokmillosdirilmoasinda, daxili amak ehtiyatla-
rinin va tobii sarvatlorin daha tam va somorali istifado edilmasindos, iqtisa-
diyyatin orazi strukturunun tokmillosdirilmasinda, gobul edan 6lkanin ixra-
cat potensialinin yiiksaldilmasinda tapir. Beloliklo, xarici investisiyalari qo-
bul edon 6lkonin iqtisadiyyatina tasirinin asas miisbat cohati 6lkads investi-
siya aktivliyinin yiiksaldilmosindan ibarotdir. Naticodo isa iqtisadi artim
stirotlonmis olur. Basqa s6zlo desok xarici investisiyalarin keyfiyyat artimi
Vo istifadasinin yiiksok somaraliliyi UDM-in artimina sabab olur.

Igtisadiyyat1 vo ixrac1 saxolondirmoklo neft-qazdan alds edilon man-
fostlordan asililiq saviyyasinin zaiflomasine qisa miiddst orzinds nail olmaq
istoyon 6lkemiz {iciin qeyri-neft sektoruna, osasen do emal senayesine BXI-
in calb olunmasi xiisusi shamiyyat dasiyir. Azarbaycanin milli igtisadiyyat
perspektivina asasan Yol Xoritasinda 2025-ci ilo godor hokumatin nail ol-
maq istadiyi dord hadofdon birincisi “qeyri-neft sektoruna istigamotlon-
dirilmis birbasa xarici investisiyalarin geyri-neftdoki paymin 4 %-o catdiril-
mas1” kimi miiayyan olunub.

Tadqiqatlar gostarir Ki, Azarbaycanin iqtisadi artiminda xarici ticarat
Vo investisiyalarla yanasi xidmotlor sahosindoki ticarat do shamiyyatli rola
malikdir. Bels ki, 6lkomizdo hom regional , han da global shamiyyato malik
olan nagliyyat layihalarinin hoyata kegirilmasi naticasinds alds olunan galir
vo turizm xidmatlorindon daxil olan vosaitlor hesabina iqtisadi artimin
bdyilimasing imkan yaratmisdir. Burada nogliyyat layihslorini, xiisusilo neft
Vo gaz boru kemori layihalorini, o ciimlodon Baki-Thilisi-Ceyhan, Baki-
Thilisi-Orzurum, neft-qgaz boru komori, Baki-Thilisi-Qars domir yolu, Olat
beynalxalg Ticarot Limani 6lkemizi mithiim naqliyyat-kommunuikasiya
govsaqglarindan birino ¢evirmoklo Azorbaycanin iqtisadi-siyasi mdvqeyini
xeyli yiiksoldibdir. Son vaxtlar Isgaldan azad olunmus orazilorin barpasi is-
tigamatlorindon olan Zongozur nagliyyat-logistika dohlizinin ¢okilmosi yo-
niimiinds goriilon islorin aparilmasi, 6lkomizin bu sahado movqeyini daha
da mohkamlandiracokdir.

Onu da geyd etmaliyik ki, Azarbaycan Respublikasinda oslds edilmis
yiiksok igtisadi gostoricilorin biindvrasi Umiimmilli Lider Heydor Sliyev toro-
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findon neft strategiyasinin hoyata kegirilmasi oldu. Bu magsadlo 1994-cii ilin
sentyabrinda diinyanin iri neft sirkatlori ilo - Osrin miiqavilasi hesab olunan
ilk neft kontrakti imzalanmasi 6lkomizin hazirki iqtisadi arttimin osasi ol-
magqla, halo uzun miiddst 6lkomizin iqtisadi boyiimasina imkan veracakdir.

Hazirda iso 6lko bascis1 Ilham Bliyev torafinden igtisadiyyatin saxo-
londirilmasi va 6lko regionlarinin tarazli inkisafinin tomin edilmasi, Azar-
baycanin regional va qlobal miqyasda movqeyinin giiclondirilmasina istiga-
motlonan dovlst program vo konsepsiyalarin icrasinin tomin edilmasi, o
ctimlodon megalayihalarin hoyata kegirilmasi igtisadiyyatin neftdon asililigi-
nin aradan galdirilmasina va geyri-neft bolmasinin inkisaf etdirilmasine im-
kan veracokdir. Bu iso 6lkomizin iqtisadi artiminin geyri-neft ixracinin he-
sabina alds olunmasini tamin edacakdir.

Igtisadi artimin xarici iqtisadi amillarinden biri do valyuta osmaliy-
yatlar1 vo valyuta mazonnaloridir.

Maliyyanin globallagsmasi garaitinds dlkalor arasinda valyuta-maliy-
ya olagalarinin genislonmasi valyuta mazonnalarinin dayismasinin igtisadi
artima tosirini yiiksoldir. Umumiyyatlo, real valyuta mozonnasinin igtisadi
artima idxal va ixracin samaraliliyinin doyismasina va daxili bazarda milli
istehsalgilarin rogabotgabiliyyatliliyinin artmasina, galirlorin ixracatcilarin
xeyrina yenidon boliisdiiriilmasine tasirlori var. Bu tasirin mexanizmi bun-
dan ibarotdir ki, milli valyutanin gqiymotdon diigmasi ixrac mohsullarinin
giymatinin azalmasi vo idxal mohsullarinin gqiymatinin artmasina sobob olur.
Bu da 6lkads istehsal olunan mohsullarin somaraliliyini yiiksaldir, mahsul
iXracinin artmasina gorait yaradir ki, bu da 6z névbasinds iqtisadi artima go-
tirib ¢ixarir. Milli valyutanin méhkomlonmasinda iSa ananavi ixrac mohsul-
larinin rogabstqabiliyyatliliyi asag: diisiir, geyri-neft sektoruna aid ixracin
Saviyyasi azalir. Valyutanin real doyari artdiqca idxalyonimli igtisadiyyat-
da toklifin miihiim hissasi idxal hesabina 6danildiyi tisiin 6lkodo yaranmis
olava doyar idxal olunan mallarin alinmasina sarf olunur. Bu baximdan real
valyuta mozonnasinin artib azalmasi 6lkanin nainki qizil-valyuta ehtiyatla-
rinin hacming, idxal-ixrac oamaliyytlarinin samaraliliyino, eyni zamanda
makroigtisadi gostaricilora, o ciimlodon — UDM, investisiya qoyulusu, sona-
ye mohsullarinin fiziki hacmins do tosir gostarir.

Igtisadi artimin xarici igtisadi amillori sirasinda beynolxalq turizm do
igtisadi artimda miihiim rola malikdir vo hazirda diinya iqtisadiyyatinda
stiratlo inkisaf edan bir sektora ¢evrilmisdir.

Son illorin statistik molumatlarina géra beynslxalq turizm diinyanin
83 faiz 6lkasinin galir manbayini togkil edon 5 asas sahadan biri, 38 faiz 61-
konin isa valyuta galirlorinin alds edilmasinds asas monbadir. Turizm galir-
lori inkisaf etmis dlkolords UDM-in 3 faizi ilo 10 faizi arsinda dayisir. Sta-
tistik molumatlara goro, diinyada turuizm galirlorinin UDM-o tosiri orta he-
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sabla 5 faiz, mosgulluga tosiri 6-7 faizdir. Igtisadiyyat: diversifikasiya edil-
mis Slkalorde turizm golirlorinin UDM-o tasiri 2 faiz giymotlondirilir. Tu-
rizm sektorunun iqtisadiyyatda asas rola malik oldugu 6lkalards isa bu geo-
lirlorin UDM-o tosiri 10 faiz toskil edir. Bozi ada &lkalorinda bu géstarici 40
faizo godordir.

Iqtisadi artimin xarici iqtisadi amillarine nogliyyat amili, o ciimlodon
olkanin beynoalxalq nogliyyat sabokalorine gosulma da shamiyyatli tasir gostorir.

Nogliyyat amili 6lkonin cografi mévqgeyindon birbasa asilidir. Bu sa-
hodo 6lkomizin potensial imkanlart genisdir. Burada hom 6lkomizin karbo-
hidrogen ehtiyatlariin diinya bazarlarina naglino imkan veran neft vo gaz
komoarlarini shato edan boru gami nogliyyati, hom Asiyadan Avropaya am-
too ixracina imkan veran Baki-Thilisi-Qars domir yolu nogliyyatini, hom do
Baki Beynolxalg Doniz Ticarat limani ¢argivasinda doniz naqgliyyatini aid
etmok olar ki, bu layihalordon galon golirlor 6lkomizin igtisadi artiminda
ohomiyyatli rol oynayir vo halo uzun miiddst oynayacaqdir.

Xarici igtisadi alagalorin asas formalarindan biri olan miqrasiya iqti-
sadi artimin amillari igarisindo mithiim yer tutur. Miqrantlarin 6z 6lkalorine
gondoardiklari pul kégiirmalari daxili talabin stimullasdirilmasi, yoxsullugun
aradan qaldirilmasi, investisiya qoyulusunun artirilmast baximindan iqtisadi
artima tosir gostorir. Bir ¢ox 6lkalords emigrantlarin 6dadiklari pullar hac-
mina gora xarici investisiyalardan sonra ikinci asas paya malikdir. Migrant-
lar torafindon kogiiriilon — daxil olan pul vesaitlori makroigtisadi artim ti¢iin
miisbot imkan yaradir. Aparilmig arasdirmalara gora, iqtisadiyyat1 zoif olan
olkalorda ev tosarriifatlarinin xarclorinin 20 faizo godori bu vesaitlor hesa-
bina 6doanilir.

Biitovliikds igtisadi inkisaf strategiyasiin ayrilmaz torkib hissosi xarici
igtisadi  olagolor strategiyasidir. Bu, Azorbaycanin mdvcud vo potensial
miiqayisali tstiinliiklorini beynolxalq bazarda reallagdira bilocok Xarici iqtisadi
faaliyyatlo mosgul olan biitiin istirak¢ilarm inkisaf istiqamatlori ilo shato olunur.
Bu baximdan, 6lkomiz ii¢lin on osas masalo igtisadiyyatin, o cimlodon xarici
igtisadi sferanin modernlogdirilmasidir. Modernlosmo uzunmiiddotli igtisadi
inkisafa, ohalinin hoyat soviyyssinin yiiksaldilmasins, igtisadiyyatda somo-
ralilik vo rogabotgabiliyyatliliyin tomin edilmasina, 6lkonin igtisadi tohliiko-
sizliyinin qorunmasi problemlarinin hallina kémok edocok bir prosesdir.

Azorbaycanda iqtisadi gostaricilorin tohlili, son illor bas vermis iq-
tisadi doyisikliklorin miisbat oldugunu demays imkan verir. Bununla yanasi,
hesab edirom ki:

1. Iqgtisadiyyatda xarici ticaratin strukturunun tokmillosdirilmasina
diggat yetirorak ticarat olagelorimizi iqtisadi artimin tomin edilmasine yo-
naldilmasi, bu istigamotds iqtisadiyyatin saxalondirilmasini, xiisusilo isteh-
salin genislondirilmosino stimul yaradilmasinin siiratlondirilmasi daha mog-
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sadauygun olards;

2. Olkonin iqtisadi artimimin tomin edilmasi vo artirilmasinin osas
sartlorindan olan geyri-neft sektorunun inkisafi daha ¢ox idxal avazlayici vo
ixrac yontimliiliiytine istigamatlonmoalidir;

3. Olkomizin UTT-ys iizvlilyiin 6lkenin hom xarici ticarat olagoelo-
rinin, ham ds iqtisadi artimin artirilmasinda rolunu nazars alaraq bu toskilata
tizvlilyliniin siiratlondirilmasi zaruridir;

4. Azorbaycanda ixracin ragabatgabiliyyatliliyinin artirilmasinda
klasterlorin yaradilmasi vo onlarin sonraki inkisafina daha alverigli soraiti
olan sahanin se¢ilmasi magsadouygun olards;

5. Respublikamizda ixrac potensialini artirmaq tiglin ilk névbada neft
Vo geyri-neft mohsullarinin ham xammal, hom dos onlarin emalin1 darinlos-
dirmak, neft vo neft-kimya mohsullarinin istehsalinin artirilmasi, habels So-
naye miiossisolori kompleksi hesabina birge miiassisalor togkil etmok mii-
hiim istigamatlordon hesab olunmalidir.
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IKOHOMUYECKUI POCT
MEXIYHAPOJHBIE SKOHOMUYECKHUE OTHOIIEHUSI

I''T.ACJJAHOB
PE3IOME

DKOHOMHUYECKUH POCT SIBISICTCS OJHOW M3 BaXKHBIX MPOOJIEM SKOHOMHUKH H SKOHO-
MHUYeCKOil Hayku. Bo Bce BpemeHa mpoOieMa oOecleYeHHsT 3KOHOMHYECKOTO pocTa M
YCTOWYUBOI'O SKOHOMHYECKOTO Pa3BUTHS ObLIA M OCTACTCS aKTyaJbHOW MpOOIeMOM yis
ctpaH. [lombITka HOOHUTHCS KOHOMHYECKOTO POCTA SBISIETCS OOIICH YeIOBEYECKON TEH-
JEHITMEeW W CuuTaeTcs TJABHOHM 3ajadei, CTosIed Mepel dKOHOMHKOW. DKOHOMUYECKas
MOJIUTHKA, peaju3yeMasi IpaBUTEIbLCTBAMH MPAKTUYECKH BCEX CTpPaH, BKIIOYas IKOHOMHU-
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geckue pedopMbl, HampaBjeHa Ha pPelIeHre MPoOIeMbl SKOHOMHYECKOTO POCcTa. DKOHOMHU-
YEeCKHUIl POCT CYMTACTCS MOKA3aTENIeM Pa3BUTHUSI SKOHOMUKH CTPAHbl. DKOHOMUYECKHUHA POCT
paccMarpuBaeTcsi Kak HEOThEMIIEMbIH 3JIEMEHT 3KOHOMUYECKOTO Mporpecca. DTo 3KOHO-
MUUECKasl Lelib, MPHUHATAs KaXIpIM 00mecTBOM. [103TOMY Ka)[Iasi CTpaHa CTapaeTcsl McC-
M0JIb30BaTh BCE MOTEHIUATBHBIC BO3MOKHOCTH ISl 00eCTIeYeH s IKOHOMUYIECKOTO POCTa.
DKOHOMHUYECKHI POCT 00ECIEeYNBALCTCsl KaK 3a CUeT BHYTPEHHUX, TAK M BHEIIHUX BO3MOIK-
HocTeil cTpanbl. Mcnonb30BaHue BHENTHUX ()aKTOPOB HAPSITy C BHYTPCHHUMHE B o0Oecrede-
HUHM 3KOHOMHYECKOTO POCTa MpUOOpeTaeT OoJbllice 3HAYCHUE B CUTYAIHH, KOTJIa PECYPCHI
OTpPaHUYCHBI M HEPABHOMEPHO pacIpe/eiicHbl. B coBpeMEeHHOE BpeMsl JOCTHKCHHUE SKOHO-
MHYECKOTO POCTa 3a CYET PACIHIMPCHHUS PA3THUYHBIX (OPM IKOHOMHUUCCKUX CBSI3CH MEXKIY
CTpaHAMHM CTaJI0 MPUOPUTECTHBIM HANPABICHUEM YKOHOMHYECKOU TOTUTUKU OOJBIIMHCTBA
ctpan mMupa. C 3TO# TOYKHU 3peHHs] HEOOXOIUMO PACCMOTPETh CBSI3b 3KOHOMUYECKOTO PO-
CTa C BHEHIHUMH (PAaKTOpaMH U MOJEIISIMH Pa3BHUTHS, OCHOBAHHBIMH Ha BHEIIHEIKOHOMH-
YEeCKUX CBS35X. DTO, B CBOIO OYEPE/Ib, JACIACT BXKHBIM H3Y4YCHHE POJIM BHEIIHUX (AKTOPOB
B 9KOHOMHYECKOM POCTE.

KutoueBble cj10Ba: 3KOHOMUYECKHH pOCT, SKOHOMUYECKOE Pa3BUTHE, YCTOMYHBOE
pa3BuTHE, BHEIIHNE (DaKTOPHI, BHYTPEHHUE (PaKTOPHI, BHEITHSSA TOPTOBIIS, HHTCHCHBHEIN U
SKCTEHCUBHBII pOCT

ECONOMIiC GROWTH AND iINTERNATIONAL ECONOMIiC RELATIiONS
H.H.ASLANOV
SUMMARY

Economic growth is one of the important problems of economics and economic
science. At all times, the problem of ensuring economic growth and sustainable economic de-
velopment was and remains an urgent problem for countries. The attempt to achieve economic
growth is a general human tendency and is considered the main task facing the economy.

Economic policy implemented by the governments of practically all countries,
including economic reforms, is aimed at solving the problem of economic growth. Economic
growth is considered an indicator of the country's economy. Economic growth is considered as
an integral element of economic progress. This is an economic goal accepted by every society.

Therefore, each country tries to use all potential opportunities to ensure economic
growth. Economic growth is ensured both at the expense of internal and external oppor-
tunities of the country. The use of external factors along with internal ones in ensuring eco-
nomic growth becomes more important in a situation where resources are limited and
unevenly distributed. In modern times, achieving economic growth due to the expansion of
various forms of economic ties between countries has become the priority direction of the
economic policy of most countries in the world. From this point of view, it is necessary to
consider the relationship between economic growth and external factors and development
models based on foreign economic ties. This, in turn, makes it important to study the role of
external factors in economic growth.

Keywords: economic growth, economic development, sustainable development,
external factors, internal factors, foreign trade, intensive and extensive growth
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Kynemypa ne mooicem cyujecmeosams ghe 0essmenbHOCMU 4elo8eKkd. B ocHosanusx Kyib-
MYpbl HAXOOSMCSL YEHHOCMU, UOedbl, HOPMbL U NPABUILA NOBEOeHUsl I0OEl, KOmopble He
MOALKO NPOSPAMMUPYIONT CROCOOBL UX OesMENbHOCHU, HO U 00ECNeYUsaIOm GblICUBAHUE U
COBEPUIEHCMBOBAHUE HeN08eHeCMEd.

Kounkpemnas cucmema yenHOCmMHbIX Opuenmayuti u ux uepapxuu GbICmynaiom pe-
2YIAMOPAMY PA3GUMUSL U AKIMUSHOCIU TUYHOCIU, CROCODCMEYIom ee coyuanusayuu. Ame-
puxarnckuil coyuonoe A.Topgnep nucan, umo 6ydywee uenoseuecmea 60 MHO2OM 3A6UCUNM
om moeo, Kaxue yenHocmu 6y0ym onpeoeisims peueHus 1ooell.

KiroueBble c10Ba: 1yXOBHOE MIPOCTPAHCTBO, TBOPUECKHUI MOUCK, KyIbTypHast Aes-
TEJILHOCTB, CBOOOJHOE Pa3BUTHE, 00pa3, CHMBOJ, KOMMYHHKALHSI, COLIAIbHAS TIOJIE3HOCTD

AKTYaJILHOCTB NPOOJIeMBbI

Teopernueckoe OCMBICIEHHE KYIBTYphl 3aHUMAET 0COOYIO POJIb B CO-
BpeMeHHOM oO1iecTBe. CBUAECTENBCTBOM 3TOTO SIBISIETCS OCHOBaHME B XX
BEKE aMepUKaHCKUM y4eHbIM JI.O.YailToM HaydyHON AUCIUIUIMHBI KYJIbTY-
posoruu. KynbTypa MoHMMAaeTCsl Kak IEJIOCTHAsI CUCTEMA, WIParolas 3Ha-
YUTENIBHYIO POJIb B )KU3HU Ye€JIOBEKa U O0IeCTBa, ONpeIestonas JMHAMU-
Ky OOILECTBEHHBIX IMPOLIECCOB M BO3JIEHCTBYIOIIAs HAa BCE CTOPOHBI OOIIIe-
CTBEHHOU XU3HU. OOLIHOCTh KYJNbTYpPHI CIIOCOOCTBYET TOMY, YTO TO WJIU
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MHOE OO0IIeCTBEHHOE 00pa3oBaHME OOpETAeT LEJIOCTHOCTh U YHMOPSAOUYCH-
HYIO CTPYKTYDY.

Bynyun cBA3aHHOHM C JYXOBHBIM MHPOM YEJIOBEKA, KyJIbTypa OTPaKa-
eT JAyXOBHOe ObiTHE 4yenoBeka. [IpomsBeneHMs KyabTYpbl IPOHHKAKOT BO
BHYTPEHHUN MUp Y€JIOBEKa U JAIOT MHPOPMALIMIO B BUJIE KUBOIIUCH, apXH-
TEKTYpBbl, CKYJIbITYPbI, U T.J., JAIOT BO3MOXHOCTb JUIsI (PUIOCOPCKOro oc-
MBICTICHUsI 4enoBeka. OHHM BO3BBIIIAIOT M OOJIATOPAKUBAIOT 4YEJIOBEKa,
IIPEJOXPaHAOT OT BapBapcTBa M oOckypanTu3ma. K coxanenuto B XX B.,
BCJIEJICTBHM HEOBIBAJIOTO MPOrpecca HAyKHU U TEXHHUKH, a TAK)KE KyJIbTYypHOI
nuddepeHnmanuy B oo1ecTse 0003HaAYMIACh CUTYalUsl KPU3UCA KYJIBTYpBI.
KynbTypa nocreneHHo yrpauuBaeT CBOIO LIEIOCTHOCTb, IPOUCXOAUT pacnas
LIEJIOCTHOT'O KYJIbTYPHOrO opranusma. [IpoGieMy coxpaHeHus 1eJI0CTHOCTH
KYJIBTYpBI HEIIb3sl PEIINTh Ha BCE BPEMEHa, OHAa TPEeOyeT MOCTOSHHOTO Y-
XOBHOI'0 OCMBICIICHHS U CBS3aHA C MIPOM3BOACTBOM KysbTyphl. D.Kaccupep
nucai, 4910 (Gumoco)ckoe TOCTHKEHHUE KYIbTYPBHI «HE YIOBICTBOPSETCS
KOHEUHBIM IIPOAYKTOM, HE K€JIaeT MOHATh U TOT OCOOEHHBIN crocod mpo-
M3BOJICTBA, KOTOPBIM NMPOU3BOAUT JAHHBIM IPOAYKT. Benp oT 3TOM mpowns-
BOJIUTEJIbHOW AaKTUBHOCTH B KOHEYHOM HUTOTE 3aBHCUT HE TOJIBKO SI3BIK, HO U
MUQ, U penurusi, 1 UCKyccTBo. ITOHITH M MPOSCHUTH 3TO VI KaXJ0H OT-
JIeIbHOW OTpaciM AYXOBHOW JIEATEIbHOCTU YeJIOBEeKa, IOHATh BO Bceil ee
WH/IMBUYAIBHOCTH U OCOOEHHOCTH, BO BCEH HEMOBTOPUMOCTH (OPMBI U
criocoba cyuiecTBoBaHus 10JpKHA Gunocodusi» [11, c.111].

®dutocoust paccMaTpUBaEeT KyJlbTYpPY KaK COBOKYIHOCTb IIPEJCTaB-
JIEHUH O IIEHHOCTSAX M HJieallaX, KOTOpble B OOJBIIMHCTBE CIy4aeB MUMEIOT
PENUTHO3HOE MPOUCXOKIEHUE, SBISIOTCS OPUEHTHpAMU U oOpasuamu Jyis
YeJI0BEYECKON AESTEIbHOCTH.

Crenenb pa3padoTaHHOCTH NMPOOJIEMbI

dunocodust KyIbTypbl pacCMaTpUBaeT OCHOBHbBIE MOJIENH KYJIbTYpBI:
HaTypPaJIMCTUYECKYI0, KIACCUYECKYI0, HEKIACCUYECKYI0. MOXHO BBIJIEINUTH
Takue MOAXOJbl, KaK CTPYKTYpPAIUCTCKHM, COLMOIOTMUYECKUH, TyMaHUTap-
HbIH, akcuoJsiorndyeckuii. Hanbonee 3Ha4YMMBIM SBIISIETCS AEATEIbHBIA I1OM-
X0/, B KOTOPOM KYJbTypa paccMaTpUBaeTCs Kak CHOCO0 YeloBeYeCKOn
KHU3HEICSATENbHOCTH, KaK JUAJIeKTUUYECKUH MPOIeCcC, COCTOAIIMUN U3 eANH-
CTBa OOBEKTHBHBIX U CYOBEKTUBHBIX MOMEHTOB. JTO JJae€T OCHOBaHME pac-
CMaTpHUBaTh KYJbTYPY KaK MEXaHW3M, CTHMYJIUPYIOIIUNA W MPOTPaMMHUPY-
IOLINH aKTUBHOCTH JIIOJIeH B oOIecTBe, crnocod nestensHocTH (B.[laBuno-
Buy, 0. )KnaHoB), «TexHonornueckuii KOHTEKCT aesrenbHocTuy (3.Daiin-
Oypr), Kak TO, YTO MPUAAET UYEIOBEUECKOH AaKTUBHOCTH BHYTPEHHIOIO Ii€-
JIOCTHOCTH U HarpaBieHHOCTb (B.I1.bonbiiakoB), cTumynupyer TBOpueCKui
nporecc (A.C.Kapmun). B 3ToM kadecTBe KyabTypa paccMaTpUBaeTCs Kak
CHoco0 peryssiiuu, COXpaHEeHUs, BOCIPOU3BOICTBA U Pa3BUTUS OOIIECTBa,
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OCHOBA TBOPYECKOM aKTUBHOCTH YEJIOBEKA, MEXaHU3M JETEPMUHALIMH YEII0-
BEYECKOH JeATENbHOCTH B OOILECTBE, TaK HAa3bIBa€Masl «TEXHOJIOIH Yelo-
BEUECKOU JIEATEIbHOCTH.

JleaTenbHOCTHBIN MOAX0/ TECHO CBA3AaH C CEMHOTHUYECKUM TOIXO0JI0M,
COTJIACHO KOTOPOMY KYJIbTypa paccMaTpUBaeTCs Kak BHEOMOJIOTHYECKUI
3HAKOBBIA MEXaHMU3M IIepe/laul OIbITa Yepe3 3HAKOBYIO COBOKYIHOCTb Jiesl-
TEJILHOCTHBIX CXEM, 00ECIIeYMBAIOIINX colManbHoe HacienoBanue (M.Ilet-
poB). CUMBOJIBI M 3HAKU SIBISIOTCS CPEACTBAMHU pealM3alluyd LIEHHOCTEH,
UJIEAJIOB U CMBICIIOB KYJIBTYPBI.

CyiecTByeT TakXe B3aMMOCBSI3b MEXIY AEATEIbHbIM M I'yMaHUTap-
HbIM NOJIXOJaMH. BpicTymass MeXaHM3MOM YEJIOBEUECKON IESATENbHOCTH,
KyJIbTypa TaKXe CIOCOOCTBYET BOCIIPOM3BOJCTBY U€JIOBEKa BO BCEH €ro
YHUBEPCAJIbHOCTH, CIIOCOOCTBYET CO3MJIAHUIO YEIIOBEYECKOTO B UEJIOBEKE,
€ro JyXOBHOM CyIHOCTH.

Takum oOpazom, ¢unocodusi U3ydaeT KyIbTypy Kak BCEOOIIyHO Xa-
PaKTEepUCTUKY MHpa, KaK BbIpa)KEHHE CTPEMJICHHS K O€3rpaHMYHOCTH U
YHUBEPCAIBHOCTH YeJI0OBEYECKOTO pa3BuTus. [IpeoOpa3zys B mpoiiecce cBoeit
KYJITYPHOH AEATeIbHOCTH IPUPOAY, YesIOBEK (OPMHUPYET camoro ceos, me-
pectpanBaer cBoto mpupony. OO 3Tom mucan (paHIy3CKH KyIbTypoJoT
XKan Mapu benya: «KynpTypa — 310 crneuuguka yesoBe4ecKoil nesrenb-
HOCTH, TO, YTO XapaKTepu3yeT yesloBeka Kak BuA. HampacHel noucku vemno-
BEKa J0 KYJbTYpbI, NOSBICHUE €r0 HA apeHe UCTOPHM HAJICKUT paccMmart-
puBaTh Kak (peHomeH KynbpTypsl. OHa riry0ouaiiimM 00pa3oM COmpsiKeHa ¢
CYLIHOCTBIO YEJIOBEKA, SIBISETCS YaCThIO ONPENETICHHS YEIOBEKa KaK TaKo-
Boroy [4, €.217].

B npornecce KyabTypHOU AESITEIBHOCTH YEJIOBEK CTaj BO3BOJIUTH HAJl
MIPUPOJION MUP KYJIBTYpPHI KaK CTYIIEHb MUPOBOM IBOJIFOLIUH.

Crnennduka KyJIbTYPHOH NeATEJBHOCTH U KYJIbTYPbI

KynbTypHast nesTenbHOCTh MOHMMAETCsl Kak CBOOOJHAs aKTHBHOCTh
yenoBeka. YenoBedeckas IESATEIbHOCTh MHOIOOOpas3Ha, HO TOJBKO Ta Jes-
TEIbHOCTh, KOTOpasi MPEJACTaBIsIeT cOO0N MPOPHIB B HOBOE JIyXOBHOE MpO-
CTPaHCTBO, COACPKUT TBOPUYECKUI IOMCK, SABIsiETCA KynpTypoil. KyneTypa
TaK)Ke SBJISETCS] BUAOM KOJUIEKTUBHOM J€ATEIbHOCTU. YenoBeK BKIIOYaeTCs
B KOJUIEKTMBHOCTb, CO3/Ia€T COLIMAIBbHYIO OOLIHOCTh, B OCHOBE KOTOpOM
HaXOJATCS TPOrpaMMbl KYJIbTYpHOW >KU3HENEATENbHOCTH. KynbTypHBbIE
KOJIbI U SI3BIKM COCTABIIIOT MEXaHM3M Iepeadn 3ToH mporpammbl. OObek-
TOM KYJIbTYPHOH AESITETbHOCTH SIBISIETCS BCE, YTO MOABEPKEHO Mpeoldpa3zo-
BaHUIO, a CyOBEKTOM — YEJOBEK KaK HOCHTENb KYJIbTYPHO-UCTOPHUYECKON
AKTUBHOCTH.

KynbTypa siBisiercs TBOPYECKON JEATENBHOCTBIO, OHA JETEPMUHUPO-
BaHa CYIIHOCTHBIMH CHJIAaMHU YeJIOBEKa U MPEJCTaBIIsIeT cOO0N COLMOKYIIb-
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TYpHBI MEXaHHU3M MEepPepadOTKH U CO3/IaHUs HOBBIX CMBICIIOB. Peanu3anus
3TUX CMBICJIOB MPOUCXOJAUT MYTEM CO3/IaHUSI BHICOKMX B JYXOBHO-IIECHHOCT-
HOM CMBICJIE TIPEIMETOB KYJbTYPBHI.

OTIMYUTEIEHON OCOOCHHOCTBIO KYJIbTYPHOU NEATEIHHOCTH SIBIISETCS
cB000/1a, a TaKKe HAJTMYKE LeNei. DTO IeJIeHanpaBIeHHbIH, CO3HATEIbHBINA U
cBOOOIHO OPHEHTUPOBAHHBIN Mporiecc. Pa3BuTHe KyabTyphl BEACT K TOBBI-
IICHUIO TapaHTUH CBOOOJHOTO Pa3BHUTHS, 3HAYMMOCTH WHIWBUAYAILHOU
cB00O0IbI TUYHOCTH. [locpeIcTBOM TBOPUECKOH JEATEIBHOCTH KYJIBTYpa CBSI-
3BIBACT MPUPOAY U o0miecTBo. [Ipy 3TOM «B OCHOBY MOHHUMAaHUS KYJIbTYPHI
KJIAJIETC MCTOPUYECKH AKTHUBHAS TBOPYECKAas JCATEIBHOCTh YEJIOBEKa W,
CIIeZIOBATENILHO, PAa3BUTHE CAMOTO YEIIOBEKa B KA4EeCTBE CYOBEKTa JCATEIb-
HOCTU. Pa3BuTHe KyJIbTYphl MPU TAKOM IOAXOAE COBIAJAET C PA3BUTHEM
JUYHOCTH. ... B JIFOO0OH o0nacTh OOIIECTBEHHOM aesTelbHOCTHY [9, ¢.36].
[1.A.®nopeHcKHid MUILIET, YTO «B OCHOBE KYJbTYPHBIX LIEGHHOCTEW HAaXOIUTCS
peMUTHO3HBIA KyJbT. Penurno3nsie Mudbi, GopMyIibl, TepPMUHBI TOTYIAOT
Jlajiee CaMOCTOATENbHBINA POCT, ABTOHOMHO YCJIOXKHSIOTCS, OTAAISIOTCSA U OT-
TETISIOTCS OT KYJIbTa, JISA0TCS CBETCKUMH — JIUTEPATYPHBIMU U HAYIHO-(PH-
nococKUMHU CrokeTamu, GopMyiIaMH U TEPMUHAMH U, B KOHEYHOM BBICTpa-
WMBaHUU COOCTBEHHO PEJIMTHO3HOTO OOPSIOBOrO JIEHCTBA, OPOKIAIOT CBET-
CKyI0 (punocoduro, CBETCKYIO HAyKy, CBETCKYIO IuTeparypy» [15, c.117].

[To muennto H.A.bepnseBa, CUMBOJIMYECKUN XapaKTep CBHUICTEIb-
CTBYET O OJNM30CTH KYJIbTYphl U penuruu. CBOil CHMBOIU3M KyJbTypa IO-
Jy4nsia OT KYJIbTOBOW CUMBOJMKU. J[yXOBHOE COJEpX aHUE KYJIbTYPhl BbI-
paXEHO HE PEaTUCTUYECKH, & CUMBOJIMYECKU. Bce NOCTHIKEHHS KYIbTYphI
M0 MPUPOJE CBOECH CHUMBOJMYHBLI. B HEl MaHbl HE MOCIEOHUE TOCTHKEHUS
OBITHS, a TUIIb CHUMBOJIMYECKHE €Tr0 3HAaKH. TakoBa ke W MPHUpOJa KyNbTa,
KOTOpasi €CTh MPO0OPa3 OCYIIECTBIEHHBIX O0XKECTBEHHBIX TaliH [3].

[To cnoBam H.bepaseBa, «kynbTypa HE €CTh OCYLIECTBICHHE HOBOM
YKU3HH, HOBOTO OBITHS, OHA €CTh — OCYIIECTBIEHNE HOBBIN IIeHHOCTEN. Bee
JOCTH>KEHHSI KYJIbTYpbl CHUMBOJIMYHBI, a HE peanucTuyHbl. HoBas Xu3Hb,
BBICIIIEE OBITHE AA€TCs JIUIIb B MOJ00MAX, 00pa3ax, CUMBOIax» [2, c.164].

Kaxxnp1ii yenoBek nmo-cBoeMy BXOIUT B MUpP KyJbTyphl. Kak npasuiio,
KyJIbTypa CTAHOBUTCS JUIsl HETO OHTOJOTHYECKON MOTPEOHOCTHIO, YeTIOBE-
YecKue MoTPeOHOCTH BEIyT YelIOBEKa K MOMCKY HOBBIX 00pa3oB B KYJIbTYpE.
KyneTypa HE MOXET CyIiecTBOBaTh BHE JIESITENbHOCTH uesoBeka. [lo cio-
BaMm H.bepasieBa, kynbTypa Bcerga Heyaada, MO0 HE MOXKET OTBETUTH Ha
OHTOJIOTUYECKHI «BBI30B)» UEJIOBEKA, HE MOXKET BBECTH €ro B MHUp abCo-
moTHOTO ObITHsI. KynabTypHBIH 4eOBEK €CTh MPOTHBOIOCTABICHHUE XaoCy
JyIIEBHOU JKWU3HH, €CTh MIOMCK CMBICTIOBOU SIBICHHOCTH MHpY.

CymiecTByeT B3aUMOCBSI3b MEXKIY KYJIbTYpoil U uaeonorueil. Takxe,
KaK KyJIbTYypa, UJICOJIOTHSI PETYJIUPYET COIMAIbHbBIC OTHOIICHHUS, IPEACTaB-
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nsier co0oi cucteMy 00pa3loB MBIIUICHHUS M EATEIBHOCTH, B HEW 3HAYH-
TEJIBHOE MECTO 3aHHMMAIOT 3HAKOBBIE CTPYKTYpBI. Kneosorus conepkur B
ce0e LeNM YeIOBEYECKON ACATENbHOCTU MO0 COXPAHEHHIO WIIM M3MEHEHHIO
COLIMAJIbHOW JIEHCTBUTENBHOCTH. Maeonorus conpukacaercss ¢ TaKMMH CO-
[UATBHBIMU SIBIICHUSMU, KaK puiocodus, mud, Hayka, yronus. OcoOeHHO-
CTBIO MJICOJIOTHH SIBJISIETCS TO, YTO OHA LIEJICOPUCHTUPOBAaHA, COINEPKUT B
ce0e coluaabHble MAaCIITA0HBIE LM U BHIHOCUT UX Ha MepenHuil miaH. B
pe3yabTaTe MHTErpalud ¢ KyJIbTYypOH HAE0JIOTUS CTaHOBHUTCSA CIOCOOOM
COLIMAJIbHBIX B3aUMOJICHCTBUM, YCIIOBUEM PELICHUS YAaCTHBIX U ITOBCEIHEB-
HbIX 3ajad. [locreneHHo wmpaeosiorust npeBpaTHiach B Habop oO1ieoOs3a-
TEJbHBIX [TPABUJI U CTAJIa 3JIEMEHTOM IIOBCEIHEBHOM KYJIBTYpHI.

Heo6X0oauMBIM 3J1IEMEHTOM KYJIBTYPBI SIBJISIETCSI PEUIHS, PEITUTHO3-
Hasi JesATeNbHOCTh. AHDmckuii riocod @.bokoH paccMmarpuBai peiu-
T'MI0 KaK Ba)XKHOE CPEICTBO KOMMYHUKauu: «Penurus — Hanbosee BakHbIe
CBS3YIOLIME Y3bl ueioBeuecTBay. Maen conuanbHON MOJNE3HOCTH pPEIUruu
pa3BuBanuchk [.I'066com. ['eresnp paccMaTpuBan peUruio B CBETE JIBUXKE-
HUS MUPOBOM uctopuu, KaHT moHMMan pequruio B KauecTBE PEryisiTUBHO-
ro IPHUHIMIIA YUCTOTO pa3yMa M OCHOBBI IIpakTH4eckoro pasyma. Ilocre-
MIEHHO CTaJIO SICHO, YTO PEJHTHs TIyOOKO yKopeHeHa B KyibType. O.1lInen-
riep, A.Toit6u, I1.COpokuH CUNTAIOT PETUTHIO BaXKHBIM MPU3HAKOM COLU-
aJIbHOTO 310poBbsi, M.BebOep paccMarpuBa peauruio BaXHbIM J1€TEPMUHU-
pyrouM (akToOpoM YCIEHIHON 3KOHOMHUYECKOM esTeIbHOCTH, OIOpOH
MPEANPUHUMATENIBCKON eATenbHOCTH. T.IlapCoHC MOHMMAN penuruio Kak
2JIEMEHT coluanbHOM opranm3aunuu. K.flcnepc nucan o cBs3u 4enoBeka ¢
MHPOM TPAHCLEHJEHTHOTO U POJIM «OCEBOM 3M0XMW» B AAJbHEHIIEM pa3BH-
THHU 4esoBedecTBa. «OTPBIB KyJIBTYpPHI OT €€ PEIMTHO3HBIX OCHOB HE MOXKET
ocTtatbcsi 0€3 POKOBBIX MOCHEACTBUN. [IOMTMHHBIN KyJIbTYpPHBIM paciBET
HEMBICTUM 0e3 TyXOBHOM *ku3Hm» [12, c.31].

3. JltopKreiiM paccMaTpuBall PEIUTHI0 0c000H (HOpMOM yTBEPKICHUS
COLIMAJIBHOCTH, CTaTyC PEJIUTMM NMpHOOpeTaeT OOJBIIMHCTBO KYJIbTYPHBIX
akmuii [8, c.64].

s M.BeGepa penurus sBIsieTcs OCHOBOM 1IEHHOCTHOW palMOHAab-
HOM N1eATeNnbHOCTH, (POPMYIHPOBAHUS CMBICIOXKU3HEHHBIX 3a1a4. Cucrema
PEJIUTHO3HBIX MPENCTABICHUM COCTaBJISIET OCHOBY HPABCTBEHHOCTH. Penu-
THO3Hasl CHUCTEMa IIEHHOCTEHW OIpenessieT pPa3BUTHUE UENbIX KYJIbTYpPHBIX
mupoB. IIporectantctBo B EBpore cnocoOCTBOBaIO YCTAHOBJIEHHUIO KallH-
Tanu3Ma, SKOHOMUYECKOMY TMPOIBETaHUIO [5, ¢.45-63]. Penurnosnas nes-
TEJILHOCTh CIIOCOOCTBYET pean3aliy NpeHa3HauYeHNs YeTI0BEKa.

V. JlxxelMc nuca, 4To Mepexo OT HEBEPHUsI K BEPE BEAET K CHIIBHOMY
JTYXOBHOMY MOJBEMY OOIIECTBA, COOOIIAET eMY JOMOJIHUTEIbHYIO SHEPTUI0
[7, c.52-56].
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B coBpeMeHHO# Hayke peurus MOHUMAeTcs Kak (aKTop COLUAIbHON
aKTUBHOCTH, MHTETpallud M cTabuiu3anuu oOIecTBa, MoOyXIarolmui
TBOPYECKUE MOTEHLHUH YEJIOBEKA, OHA SIBJISIETCA TYXOBHOM OCHOBOM COLIM-
QJIbHBIX MTPE0OpPa30BaAHUM.

KynbTypa Kak qeTepMUHHPYIOLII (PAKTOP YeJI0BEYeCKOH AeATe/ IbHOCTH

Wneansl sSBASIOTCS LENbI0 OOLIECTBEHHO-UCTOPHUYECKOTO Pa3BUTHUSA,
PYKOBOJISIIIMM MPUHIIMIIOM ACATEIBHOCTH 10 MPpeodpakeHuto oodmecTsa. B
HUX MPOSIBIISIETCS HPABCTBEHHBIHN aCIEKT JII000ro JeHCTBUS.

HcTouHnKOM BO3HUKHOBEHHUS MJleana sIBIsIETCs OOIECTBEHHOE ObITHE
1 MaTepUalbHbIi MUp, OHHU aJIEKBATHO OTPAXXAIOT B CO3HAHUU PEAIBHO CY-
[IECTBYIONIYIO TEHACHUIUIO Pa3BUTHS OOIIECTBA M SIBIISIOTCS PEAIBbHO J10-
CTHOKUMOM LEIIBIO.

Nnean HaxoguTcsi B OCHOBE BCSKOM OOIIECTBEHHOW JAESITEIBHOCTH.
Cdepoit Haubombiiero oOpasHOro BOIUIOMICHUS Hjeaia SBISETCS HCKYC-
cTBO. B mcKyccTBe 3cTeTHUECKUI Hean crocoOCTBYeT TUITU3AUN U HAXO0-
JUT CBOE OMNOCPEIOBAHHOE BBIPAKEHHE B XYJ0KECTBEHHOM TBOPYECTBE, B
ACTETUYECKUX MJI€ANTaX XYI0KHHUKOB.

BrniepBbie BOonpoc O BBIpRXKEHHU B MCKYCCTBE Heaa 4yeloBeKa ObLI
pazpaboran CokpaTtoM. LleHTpampbHOE MECTO YAEIeHO KaTerOpuH Hjeaia B
tpynax ['erens. OH mokasain, 4To «B UCKYCCTBE Heal — 3TO He abCOIOTHAS
abcTpakuus, He TOHATHE, a 00pa3 COBEPIICHCTBA M KUBAas MHIWBUIYallb-
HOCTb [6, c.165].

B Goprbe 3a mepemoBbie Heaibl BHICTH HAa3HAUCHHE HMCKYCCTBA U
NPEACTaBUTENIM TPOIPECCUBHOM 0OIIeCTBEeHHONH MbIciau  AsepOaiiikaHa
(Mup3a [lapu Bazex, Mup3a ®@aranu AxyHnos, ['acan 6ex 3apnadbu). Buns
3a7ia4y MCKycCTBa B oOyaropaxuBanuu mojeit, M.®.Axynnos nucan: «Ha-
112 1IeJIb 3aKIF0YAEeTCA B TOM, YTOOBI BBICOKO TIOJTHSATH 3HAMsI CBOOOIbI, CIIpa-
BEUIMBOCTU U J1aThb HAPOJLY BO3MOXKHOCTH CIIOKOMHO CTPOWUTBH CBOKO KH3Hb,
UITH K OJIaroICHCTBUIO U JJOCTUYh CYACTIIMBOTO CyIleCTBOBaHMs» [ 1, ¢.28].

B marepuanuctuyeckoM MOHMMAaHWHU, SCTETHUECKUN HJIean oOpaiieH
B OyzAyliee Ha OCHOBE PACKPBITUSl pealbHBIX BO3MOXKHOCTEH HACTOSILETO.
Oco3HnaBas npuUpoly U COAEpKAHME HJcalla, YEJIOBEK CTAaHOBUTCS LEle-
YCTpEMJIEHHEH, CTPEMHUTCS K JTOCTHKEHHUIO ero. lMpuean moHumaeTcsl Kak
JIUAJIEKTUYECKNE €IMHCTBO MEYTHI U PEalbHOCTH, JOJLKHOTO U CYIIETO, Lie-
JU U CPeNCTB ee peann3zauuu. Vaean siBiseTcs 4acTbl0 MUPOBO33PEHUS, U
KOTJja Mbl TOBOPHUM, UYTO XYJOKHUK OLEHHWBAET JEUCTBUTEIBHOCTh C OIpe-
JICJIEHHBIX MHPOBO33PEHYECKUX IMO3UIUI, TO TJIaBEHCTBYIOUIYIO pOJib B
9TOW OLIEHKE OTBOAMTCS MAEANY, TaK KaK ¢ HUM COOTHOCUT XYJOKHUK AcH-
CTBUTENILHOCTb, 32 HET0 OOpEeTCs, BO UMsI €0 CO3JaeT CBOU IPOU3BEICHUS.
«Mnean — He MPOCTO JIMYHAS MEUTa OTJCIBHOTO YelloBeKa, a 00IIecTBEHHAs
moTPeOHOCTh, OCO3HAHHAsI KJIAaCCOM, 00IIecTBOM, Hapoaom» [13, ¢.79].
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DcTeTUUeCKU Ueal HeNb3sl OTAEIATh OT BCErO HEACTETUUECKOTO, TO
€CTb MOJUTHYECKUX, GUIOCOPCKUX, HAYUHO-TEOPETUYECKUX uaeh u T.4. OH
CBSI3aH C UJCOJIOTMYECKMMM TEHJECHLUSMHU SII0XU U SIBJISETCS UX BbIpaXKe-
HueM. GopMUPOBaHHE ICTETUYECKOTO Hiealia MPOUCXOAUT B OOIIECTBE, OH
UMeeT OOIIECTBEHHOE COJepKaHHUe, CIIOCOOCTBYET (DOPMHUPOBAHHIO JIMYHO-
CTH U SIBJISIETCS I€TEPMUHAHTOM BCSKOW COLMAIBHO IMOJE3HOM JEATEIbHO-
ctu. JlmanekTuka OOIIECTBEHHOTO M JIMYHOTO COCTOMT B TOM, YTO IpHU
chopMUPOBABILIEMCSl MHJIMBUIYaJbHOM HJ€alie, JUYHOCTh OKa3bIBaeT 00-
paTHOE BO3JCHCTBHE Ha ICTCTHUYECKUU wuean u Qopmupyer ero. OOrmie-
CTBEHHOE Ha3HAYEHUE UJealla pealin3yeTcsl TOIbKO TOrJa, KOrja OH CTaHo-
BUTCS BHYTPEHHUM YOEKIEHUEM JMYHOCTH U MOTHUBOM €€ AESTEIbHOCTH.
DcreTnyeckasi akTUBHOCTD SIBJISIETCSI BUJIOBOM MoAM(UKAIUEl colnaibHON
aKTUBHOCTH, OJTHIM U3 aCIIEKTOB €€ MHOT000pa3usl.

B scretnueckom uieane oOIIECTBO OLEHUBAETCS uyepe3 MO3HAHUE U
n300pakeHre dYenoBeKka. Peanmm3anus 3CTETHUECKOTO Heaja CBS3aHa C
TBOPUYECKON aKTUBHOCTHIO TUYHOCTH. SBISISICH JEHOMEHOM TyXOBHOU KYIIb-
TYpBbl, OH OTPa)aeT He TOJIbKO JIeHCTBUTEIBHOCTb, HO U OIPEACIICHHbIN THII
KYJbTYpbI B JAHHYIO 3I10XY.

BaxxHBIM cHCTEMO0OPa3yOIUM IIEMEHTOM KYJIbTYPHI SBISIFOTCS TaK-
e U UeHHOCTU. OHU COCTaBIISIIOT MUpP KynbTypbl. KynbTypa — HEe 3aCThIB-
1iasi uepapxusi 4eJI0BEUECKUX IIEHHOCTEH, 3TO yesloBedecKas AEsITeIbHOCTD
[0 peau3alyi 3TUX LEHHOCTE. B OCHOBE 3TOH AEATENIbHOCTU HAXOAUTCA
noTpeOHOCTh 3aKPeNuTh ce0si B BEYHOCTH Kak cBOOOaHOE cymiecTBo. LleH-
HOCTH BBICTYNAIOT B BHJIE€ 3HAKOB, CUMBOJIOB. /laBas onpezneneHue KyabTy-
pBl Kak COBOKYITHOCTH «cuMBoyimueckux (opm» (3.Kaccupep), unm kax
YHUBEpCAJIbHOM CTpPYyKType uenoBeueckoro cosHanus (O.I'yccepnp), wim
Kak «oceBoil m3HauaimbHOCcTU» (K.fcmepc), kaxaplii aBTOp MMeEET B BUAY
HaJIM4YME B KYJIbTYPE YHUBEPCAIbHBIX (hOPM, KOTOpPbIE UEIOBEK MHTEpIIpe-
tupyer. Hampumep, 0e3yClOBHBIMU LIEHHOCTSIMHM JUISl KaXKJIOTO YeIOBEKa
SBJISIIOTCSL UCTHHA, 100pOTa, KpacoTa, KOTOPble OH MHTEPIPETUPYET B KaX-
JIO¥ KOHKPETHOM CUTYallH.

Kynbrypa — 3TO0 Habop LEHHOCTEeH, HaXOIAIMXCS B COCTOSIHUU
uepapxuu. LIeHHOCTh mpencTaBiIsieT co00l JINYHOCTHO OKPAIIEHHOE OTHO-
LIEHWE YeJI0BEKa K MHUPY, BO3HHMKIIEE HE TOJIBKO HAa OCHOBE 3HAHMS U MH-
(dhopmaruu, HO TaK)Ke U KU3HEHHOTO OITBITA JIFO/ICH.

Cucrema 1IIEHHOCTEH MMEET AHTPOINOJIOTHYecKHil xapakrep. ['1aB-
HOM LIEHHOCTBIO SIBJISIETCSI YENIOBEK, €ro >KU3Hb U 0Jaro, Bce, YTO CIYKUT
YeJIOBEKY M BKJIIOYAETCS B OOILIECTBEHHBIH IMPOrpecc, COOTBETCTBYET €ro
MHTEpecaM U CIIOCOOCTBYET €ro BCECTOPOHHEMY Pa3BUTHIO.

YenoBeueckasi AEATENBHOCTh HOCHUT II€JIENOJIAraloIliui Xapakrep. B
OCHOBE (hOpMHpOBaHUS IIeJIeld HAaXOJATCS MHTEPEChl U MOTPEOHOCTH Yemo-
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Beka. LleHHoCTH, uaeansl 1 HOPMBI SIBIISIFOTCSI OPUEHTHPAMU Y€JIOBEKa MpHU
BbIOOpe M peanuzanuu uend. Hopma conumanbHa, 3TO oOIIENpPU3HAHHAS B
OIIpEICIIEHHOW COLIMAJIbHOM Ccpefie COBOKYNHOCTh TPEOOBAHUM, peryaupy-
IOIKX MOBEICHUE JIFOJICH, Bce MHBbIC (OpMBI BX JaesTenbHocTH [14, ¢.52]. B
OCHOBE YIOPSAOYEHHOTO OOIECTBEHHOTO B3aWMOJCHCTBUS WHIMBHIIOB U
IpyII HaXOJIUTCS CUCTEMa COLMalbHBIX HOpM. Hopmel dopmupyrorcs Ha
OCHOBE IIPUHATHIX B TAHHOM OOIIECTBE NPEICTABICHUN O IIECHHOCTSIX.

[leHHOCTH MMEIOT NOJOKUTEJIBHYI0 3HAaYMMOCTb IO OTHOLICHHMIO K
YeJI0BEKY, €ro LeisiM, uaeanaMm. OHM COOTHOCSTCS C MPEJCTABICHUAMU 00
ujeaje 4eloBeKa, NMPUIAIOT CMBICI YEJIOBEYECKOW >KM3HM, SBISAIOTCS 1Y-
XOBHBIMHU OIIOPAMH, OPUEHTUPYIOT YEJIOBEUYECKYIO JKU3Hb B OINPEAEICHHOM
HanpasieHuu. JIMUHOCTHBIE LIEHHOCTU OTpa)katoTcs B CO3HAHUM B (hopMme
LIEHHOCTHBIX OpHeHTalUul. «L|eHHOCTHbIE OpUEHTAllMM — 3TO OTHOLICHUS
JUYHOCTH K COLIMAJIBHBIM LIEHHOCTSIM, BBICTYIAIOUIME B KAUYECTBE PETYJIATO-
poB ee noBejeHUs. COBOKYMHOCTh THIMYHBIX LIEHHOCTHBIX OpPUEHTAIUi,
CBOMCTBEHHBIX KAaKOH-JIMOO COLMANBbHOM IpyIie, Ha3blBalOT COLMAIbHBIM
xapakrepom» [10, c.121].

I1.Copokun B Tpyne «Yenosek. LuBnnuzauusa. OOmiecTBo» paccmart-
PHBAET pOJIb LICHHOCTEW B JYXOBHOM CTaHOBJICHMM 4YEJIOBEKA U BO3POXKIE-
HUU KyiabTypbl. KOHKpeTHas cucTeMa LIEHHOCTHBIX OpPHEHTAalUMid M HX
HepapXUM BBICTYIAIOT PETYIATOPAMU pa3BUTHUS JUYHOCTU. OHU HAXOAATCS
B OCHOBE HOPM M IIPABUJI MTOBEIEHUS JTMUYHOCTH U CIIOCOOCTBYIOT COLMAIM-
3auMu auyHocTU. Coluanu3anus MpearnoyiaraeéT yCBOGHHUE COLUAIbHOIO
OIbITa U (POPMUPYET COLUATBHYIO aKTUBHOCTh JINYHOCTU. VIMIynbcoM niei-
CTBUM M CaMOAKTYyaJIM3allUU JINYHOCTH SBJISIETCSI CHCTEMA €€ LEHHOCTHBIX
opueHTanuil. IlepBocTreneHHoe BIMsHUE HA COLMAIN3ALMIO JINYHOCTH UMeE-
10T TaKU€ LIEHHOCTH, KaK J100po, CIpaBeUINBOCTh, KPacoTa, UCTUHA, CMBICI
KU3HU U T.1. VX peanu3zanus paBHOCUIIbHA CAMOAKTYyaIU3aluy JINYHOCTH.

[lenHocTu sBMSAOTCS OoJiee MOJABUKHBIMU, YEM KYJIbTYPHO-HUCTOPH-
YECKUE CTaHAApThl. B pamkax oAHON KyJabTYpbl MOXKET NMPOU30WTHU CMEHA
LIEHHOCTHBIX opueHTauui. J[.bamn B kxHure «KynbTypHbIE NPOTHBOpEUNs
KaIlluTalu3Ma MOKa3bIBAET, YTO Ha MPOTSHKEHUH KallUTaTUCTUYEeCKOH (op-
MalMy MEHSUIUCh IEHHOCTHBIE OPHEHTALUU OT MPOTECTAHTCKOM 3TUKU 0
MojiepHu3Ma. MHor/1a ¢ rubesbio KyJIbTyphl LIEHHOCTH COXPAHSIOTCS U BO3-
pOXKIar0TCs B ApYyrou KynbType. II0CKONIBKY BCE KyJIBTYPBI B3aNMOCBSI3aHBI,
TO CYILIECTBYIOT MEXKYJIbTYpHBIE LIEHHOCTH, IIPU ITOM COXPAHSETCS CIie-
nuduKa MeHHOCTEN KaKI0W KyJIbTYPHI.

B mpouecce MCTOpUYECKOro pa3BUTHS OJHU COLIMAIBHBIE pealuu
CMEHSIIOTCSl IPYTUMH, TMOSBJSIOTCS HOBBIE LIEHHOCTH. YacTo mosspu3anus
LIEHHOCTEW CTAaBUT YeJIOBEKa B MOJ0XKEHUE BHIOOpA KU3HEHHBIX YCTAaHOBOK.
3apokJieHUEe HOBBIX KM3HEHHBIX OPUEHTAIMH YCHJIMBAIOT MEpy deloBeue-
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CKOM OTBETCTBEHHOCTH JIFOZEH 332 CBOU IIOCTYIIKHU.

Bropas nmonopuna XX Beka XapaKTepu3yeTcs ITyOOKOH MepeoeHKON
LeHHocTel. TpaaulinoHHOE 00IIECTBO CMEHMWIOCH KOMITBIOTEPHOU ITUBUIIH-
SaHHeﬁ, HHAYCTPpHUAJIbHOC O6H.I€CTBO — NOCTHUHAYCTPHAJIBHBIM, MOJACPHU3M —
nocTMoAepHu3MoM. ITponucxoquT nepeoreHka NpeaCcTaBIeHUH O KPUTEPUSIX
mporpecca, 0 Cp€aAcTBax pPaspClICHUA MCKIOCYAJapCTBCHHBIX W HAIMOHAJIb-
HBIX KOHGIHUKTOB. B cBsi3u ¢ aTiM amepukaHckuii cormonior A.Toddnep B
IpECaAUCIOBUH K KHUI'C ((]_[CHHOCTI/I u 6y1[ymee» mucaj, 4To nepea 4€aoBe-
YCCTBOM CCroaHs OTKPBITHI oorartble U pa3H006pa3HHe BO3MOXHOCTH OaJIb-
Heitmero pasutusa. Ho kakoe Oyyiee oHO BeIOEpeT, OyieT BO MHOTOM 3aBH-
CETh OT LIEHHOCTEH, KOTOPBIE ONPENEIIAT IIPOLIECC IPUHATHS UM PELIEHUI.

Takum 006pazoM, B OCHOBAHHUSAX KYJbTYPHI JI0OOTO Hapoja COoAepKaT-
Csl CXOJHbIE KYJIbTYPHbIE YHUBEPCAINH, B KOTOPBIX BbIpaXkaroTcs oOlieue-
JIOBCUYCCKHNEC ICHHOCTU U MJCAJIbI, HOPMBI U IIpaBuJia ITOBCIACHUS J'IIOI[Gﬁ. B
pa3HBIX KyJIbTypax OHH HPOSBIAIOTCSA B pa3sHbIX ¢opmax. BHE 3THX 1EeHHO-
cTen KYJIbTYPbI HC COXPAHAIOTCH.

Hecmotps Ha To, uTO OOIIEUEIOBEYECKNE HPABCTBEHHBIE HOPMBI Ya-
CTO HaApyHIarOTCiA, OHU HC OUCKPCAUTHPYROTCIA, a HaO60pOT, BCce OO0JIbIIIE
3aKPCINIAIOTCA U COXPAHAIOTCA BO BCCX KYJIbTypax Ha IMPOTAKCHUN BCKOB.
Ot HOPMBbI q)OpMI/IPYIOT INOMJIMHHO YCJIOBCUCCKHC CII0COOBI IHOBCACHUA U
JESATEIILHOCTH M CIMOCOOCTBYIOT TOMY, YTO KYJIBTypa JETAcT YeJOBeKa —
YCJIOBCKOM, C I'PYHIIbL J'IIO,Z[Cﬁ - YCJIOBCUCCKUM COO6I_LIGCTBOM. KyJIbTyprIe
ujacajbl, HOPpMblI U MEHHOCTU HC TOJIBKO IMPOrpaMMHpPYIOT CII0COOBI Acs-
TCIBHOCTHU HIOZ[CP’I, HO U 00€eCIIeUrBarOT BEDKUBAHUE U COBCPIICHCTBOBAHUC
YCIIOBCYCCTBA, OHU COXPAHAIOTCA, IEPECAAIOTCA U3 ITOKOJICHUA B ITIOKOJICHUC,
YKOPCHAKOTCA B IICUXUKE U MTOBEACHUN HIOI[CP’I 1 TEM CaMbIM 00€CIIEUNBAIOT
€AMHCTBO BCEX KYJIBTYP U OJHOJMHEHHOCTH MUPOBOIO KYJbTYPHO-HCTOPH-
YCCKOro mnpounecca.
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MODONIYYOT INSAN FOALIYYOTININ PROQRAMLANMASI KiMi
N.E.MiKAYILOVA
XULASO

Moadoniyyat insanin manovi diinyasi ilo baglhdir vo onun monevi varligim oks etdirir.
Toassiif ki, milasir comiyyotds madoni bohran voziyysti yaramb. Falsafa madoniyysti dayarlor
V5 ideallar hagqinda ideyalar mocmusu kimi gobul edir, onlarin hayata kegirilmasi monavi vo
doyarli monada yiiksok madoniyyat obyektlorinin yaradilmasi ilo bas verir. Moadaniyyatin
inkisafi azad inkisafin teminatlarinin artmasina va fordi azadligim shomiyyatins sobab olur. Insan
faaliyysti olmadan modoniyyst mévcud ola bilmaz. Madoniyyatin osaslar1 insanlarm doyarlori,
ideallari, normalar1 vo davramig qaydalaridir ki, bunlar tokco onlarm foaliyyat yollarim
programlagdirmir, ham da basariyystin yasamasim vo tokmillogmasini tamin edir.

Miiayyan bir doyar yoniimlori sistemi vo onlarin iyerarxiyalar fordin inkisafi vo
foaliyyatinin tanzimloyicisi kimi ¢ixis edir vo onun sosiallasmasina komok edir. Amerikali
sosioloq A. Toffler yazirdi ki, bagoriyyatin golocoyi osason insanlarmn gorarlarini hansi
dayarlorin miiayyan edacayindon asilidir.

Acar sozlar: monovi mokan, yaradici axtaris, moadani faaliyyat, Sorbost inkisaf,
obraz, simvol, iinsiyyat, sosial faydaliliq

CULTURE AS PROGRAMMING HUMAN ACTIVITY
N.E.MIKAILOVA

SUMMARY

Culture is connected with the spiritual world of man and reflects his spiritual
existence. Unfortunately, a situation of cultural crisis has emerged in modern society.
Philosophy considers culture as a set of ideas about values and ideals, the implementation
of which occurs through the creation of cultural objects that are high in the spiritual and
valuable sense. The development of culture leads to increased guarantees of free deve-
lopment and the importance of individual freedom. Culture cannot exist without human
activity. The foundations of culture are values, ideals, norms and rules of behavior of
people, which not only program the ways of their activities, but also ensure the survival and
improvement of humanity.

A specific system of value orientations and their hierarchies act as regulators of the
development and activity of the individual and contribute to his socialization. American
sociologist A. Toffler wrote that the future of humanity largely depends on what values will
determine people’s decisions.

Keywords: spiritual space, creative search, cultural activity, free development,
image, symbol, communication, social utility
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